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PREFACE. 



The great increase in the last few years of cases upon 
♦the Law of Window Lights, and the large and growing 
proportion of those cases which is brought before courts 
of equity, are, I trust, a sufficient excuse for a new and 
further treatise on the subject, written from the point of 
view of the equity practitioner. 

Perhaps a word of introduction is necessary with re- 
gard to the Appendix of Conveyancing Forms. Those 
who are conversant with this subject know that there 
are hardly any precedents of assurances by which the 
right to window lights may be granted or released. 
The explanation of this is most probably to be found in 
the small commercial value of this privilege till within 
a very short time. But since the demand for new and 
enlarged buildings within the confined areas of our 
great towns, and especially within the limits of the 
city of London, has caused a great increase of the 
height of buildings, the right to window lights has now 
in many instances become of very considerable pe- 
cuniary value. And in this state of things, I believe 
that the absence of forms of assurance for deaUng with 
the right has been the cause of much expense and liti- 
gation, as the price of the privilege has been generally 
settled by resort to a court of law or equity. I should, 
however, have felt much diffidence in submitting these 
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precedents to the profession^ had they not been sub- 
jected to the revision of one of our most accurate con- 
veyancers. 

I have only to add my gratefiil acknowledgments to 
those Mends to whose assistance I have been indebted 
in the composition of this treatise — to Mr. T. C. Wright, 
for his help in the preparation of the Appendix of Con- 
veyancing Forms ; to Mr. H. F. Bristowe, for access to 
the shorthand notes of several cases not then in print, 
one of the most important of which never has been 
reported ; and to a friend on the South Wales circuit 
for the materials of the section as to the remedy by 
action at law. No one can have studied any subject 
connected with the law of easements without being 
under great obligations to Mr. Gale and the editors of 
his admirable work ; but I have not hesitated to express 
my dissent from some few of his conclusions, which 
seem to me at variance with the principles of our law 
or with more recent decisions of our courts. 

5, Old Square, Lincoln's Inn, 
January^ 1867, 
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THE LAW 



OF 



WINDOW LIGHTS. 



CHAPTER I. 

OF THE NATURE OF THE RIGHT TO WINDOW LIGHTS. 

The right to window lights is commonly described as 
the right to the unobstructed lateral transmission of 
light and air over the land of an adjoining owner. But 
while this definition gives an account sufficient for ordi- 
nary purposes of the character of the enjoyment, it 
affords no explanation of the legal character of the 
right. 

Light and air are in the English, as in the Eoman, 
law res communes^ things in which no permanent pro- 
perty can be acquired (a). Every one may use and 

(a) Liggins v. IngCy 7 Bing. 682. " However, there are some few 
things which, notwithstanding the general introduction and continuance 
of property, must still unavoidably remain in common, being such 
wherein nothing but a usufructuary property is capable of being had ; 
and, therefore, they still belong to the first occupant during the time he 
holds possession of them and no longer. Such, among others, are the 
elements of light, air and water." — Steph. Black. 4th edit. vol. I» 
p. 160. 

*' Gommnnia omnium sunt naturali jm-e aer, aqua proflnens, mare, et 

B 
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enjoy them whenever he has the opportunity so to do, 
no one can acquire a future property in them. The 
right then cannot consist in a title to the possession of 
the light and air which in all fiiture time will pass over 
a given space. But it must consist in some obligation, 
in some manner imposed on the owner of that space, to 
refrain from so using it as to interfere with the light and 
air which will pass over it to the tenement to which the 
right is annexed. Of this obligation we shall be able 
to form a clearer notion by a short examination of the 
respective rights of the owners of two adjoining pieces 
of land, previous to the acquisition of any right by 
the one and the imposition of any obligation on the 
other. 

Every owner of land, with a few unimportant excep- 
tions, is owner also of all the space superincumbent 
upon that land. ^^ Cujus est solum, ejus est usque ad 
ccelum " (6), is a maxim of the English law. And an 
interference with the space superincumbent on a man's 
land is an injury for which the law gives a remedy (c). 
Every man may deal with his land and the space above 
it in such manner as he thinks fit, so that he do no in- 
jury to his neighbour or to the public. He may erect 
on his land a house with as many windows as he pleases ; 
and he may build this house on the very extremity of 
his land, close to the land of his neighbour. By so 

per hoc littora maris, qnss omnia in nostro dominio esse, ne natm-a 
quidem patitm", qnandoqnidem iis omnes utontmr." — ^Wamkoenig, In- 
stitntiones Juris Bomani Privati, 1834, sec, 270. 

(5) Co. Litt. 4a. The exceptions are persons who own one stoiy of 
a house - a not uncommon tenure of chambers in the Inns of Court. 

(c) Baten's ease, 9 Kep. 53b, 54a, and cases there cited ; Morris v. 
Baker, 1 Rolle*s Rep. 393 ; Pickering v. Rudd, 4 Camp. 219; Fay v. 
Prentice, 1 C. B. 828. 
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doing he confers no new right, and inflicts no injury on 
his neighbour (d ). It is true that the windows of this 
building may command a view of his neighbour's 
gardens or pleasure grounds, or even of the interior 
of his house, may so invade his privacy, and conse- 
quently lessen the value of his property. But this is 
not considered by the law as a wrong for which any 
remedy is given. 

" The Court," said Turner, L. J., " has nothing to 
do with the diminution of the value of a house caused 
by its windows being overlooked, and its comparative 
privacy destroyed" (e). 

In Chandler v. Thompson {f)^ Le Blanc, J., said, 
" that though an action for opening a window for ob- 
structing a man's privacy was to be found in the books, 
he had never known such an action maintained, and he 
had heard Eyre, C. J., say that such an action did 
not lie, and that the only remedy was to build on the 
adjoining land opposite the offensive window." And \ 
the observations of Blackburn, J., and Lord West- 
bury, C, in the recent case of Jones v. Tapling, are 
decisive on the point. The former said, ^* It is quite 
true that the opening of a new window looking into the 
grounds of another may not only annoy that neigh- 
bour, but may often affect the value of his property. 
But the law of England considers that no injury" (^). 

(<?) Moore v. Bawson, 8 B. & C. 332, per Littledale, J. ; Jones v. 
Tapling, 12 C. B., N. S. 826 ; 81 Law J. Rep. N. S., C. B. 342, per 
Biamwell, B. 

(«) Johnson V. WyaUy 2 De G. J. & S. 18 ; 33 Law J. Rep. N. S., 
Ch. 394. 

(/) 3 Camp. 82. 

(^) 12 C. B., N. S. 842 ; 31 Law J. Rep. N. S., C. B. 854. 

b2 
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The latter said, " There is another form of words which 
is often found in the cases on this subject, namely, the 
phrase, * invasion of privacy by opening windows/ 
That is not treated by the law as a wrong for which 
any remedy is given " (A). It follows that the builder 
of the house in question, however close it may be to his 
neighbour's land, however numerous its windows, is 
entitled to enjoy whatever light and air he can receive 
through its windows, and no one can complain of him 
for so doing (i). 

But the owner,of the land adjoining to that on which 
the house has been built can deal with his plot also as 
he thinks fit. He, too, can build a house or put up a 
wall or screen, and this on the margin of his own pro- 
perty, close to the newly built house and newly opened 
windows. By so doing he may impede, or totally 
prevent, the access of light and air to his neighbour's 
premises ; but this is no more an injury in the eye of 
the law than was the intrusion upon his privacy (j). 

(A) 11 H. L. Ca. 305 ; 34 I^w J. Rep. N. S., C. B. 345. There are 
expressions to the contrary in CherHngton v. Ahney, 2 Vem. 645 ; 
but they are unsupported by any other authority. 

(i) The French law is very different on this point. It forbids the 
owner of land to open windows (vtbes) overlooking his neighbour's 
premises, except he leave an interval of his own land to the extent of at 
least six feet if the window look directly, and two feet if it look 
laterally over the neighbour's ground. If the interval be less, only 
such openings (^jours') are allowed as are at a height above the floor of 
the room to which they admit light and air sufficient to prevent any 
outward view. The provisions of the code in this behalf are exceed- 
ingly intricate and curious ; Pardesstis, Traite des Servitudes (1838), 
vol. I. p. 454, &c. ; Code Civil, 675—680. 

O* ) Jones V. Tapling, 12 C. B., N. S. 847 ; 31 Law J. Rep. N, S., 
C. B. 346, per Bramwell, B. 
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It is plain from what has been said, that the builder 
of a house, if the site be so confined that the land of 
his neighbours adjoins the walls of his house on every 
side, cannot be certain of receiving an unobstructed 
supply of light and air in any other than a vertical 
direction. The uses to which his neighbours may put 
the portions of their land which abut upon his house 
may deprive the windows of his house of the lateral 
access of all light and air, and he is absolutely without 
remedy. 

It is, however, possible for it to become an unlawful 
act for the owner of land adjoining to a building to use 
it in such a way as to prevent the enjoyment of light 
and air by the dwellers in that building. In what ways 
he may lose, in this respect, his natural rights over his 
own property will form the subject of the second, and 
to what extent he will be restrained in the exercise of 
such rights the subject of the third chapter ; at present 
the object of attention is the character of the restraint 
imposed on him. He has lost nothing which he has 
actually enjoyed up to this time, but he has become 
limited to a certain extent, in the eye of the law defi- 
nable, in his power of using his land as he may think 
fit. He is limited in the exercise of this power precisely 
in the same manner and to the same extent (whatever 
that extent may be) as if he had covenanted with the 
owner of the building that he would do nothing whereby 
the access of light and air to- the building would be im- 
peded. It cannot be said that he has granted away 
anything of his, light and air are not the subjects of 
actual grant, but the law now implies a covenant by 
him not to interrupt the free access to the adjoining 
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tenement of such an amount of light and air as the law 
considers necessary to the enjoyment thereof (A). 

But there is one very important difference between 
the effect of this covenant implied by the law^ and that 
of a covenant made with the owner of a house by the 
owner of the land adjoining thereto. In either case 
the benefit of such a covenant would^ on an assignment 
of the house^ pass to the assignee. But it is a rule of 
English law that covenants entered into by owners of 
land will not pass with the land so as to bind the as- 
signees of the covenantor, except in cases where the 
covenant is between landlord and tenant. The burthen 
of a covenant does not run with the land (Z). Courts of 
equity may consider it binding on assignees who take 
the land with notice of the existence of the covenant (m) ; 
but even they will not enforce it upon one who has 
purchased the land without notice of the covenant, ex- 
press or implied. But the burthen of this covenant, 
which the law implies, runs with the land : the benefit 
of it will attach to the house whoever may be its pos- 
sessor, the burthen of it will attach to the land to 
whomsoever it may pass. 

This right to window lights, this right to the benefit 
of a covenant by the owner for the time being of the 
adjoining land that he will not obstruct the access of 
light and air to the adjoining house, is one of that class 
of rights known to the English law as easements. 
An easement is defined (n) as " a privilege without 

(A) Moore v. Ramson, 3 B. & C. 340, per Littledale, J. 
(J) Spencer's case, 6 Kep. 16, 1 Smith's Leading Cases, 43. 
(m) Talk v. Moxhay, 11 Beav. 671 ; 2 Phil. 774. 
{n) Gale on Easements, 3rd edit. p. 6. 
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profit (o) which the owner of one neighbouring tene^ 
ment hath of another^ existing in respect of their 
several tenements, by which the servient owner is 
obliged to suffer, or not to do something on his own 
land, for the benefit of the dominant owner" (p). 
There must be two distinct tenements — the dominant, 
to which the right belongs, and the servient, on which 
the obligation is imposed — to constitute an easement, 
as the English law calls it having regard to the advan- 
tage of the dominant, a servitude, as the Koman and 
French law call it having regard to the burthen of the 
servient tenement {q). 

The principal division of easements is that into 
affirmative and negative. Affirmative oblige the owner 
of the servient tenement to suffer the commission of 
acts injurious to him ; negative restrain him in some 
respect from the exercise of the natural rights of pro- 
perty. The right to window lights is evidently one of 
the latter class. 

A convenient division of servitudes in the French 
Code, often borrowed by our jurists in discussing the 
subject of easements, is that into continuous and dis- 
continuous servitudes. 

Continuous servitudes are those of which the enjoy- 
ment is or may be perpetual without the necessity of 
any actual interference by man, as a watercourse, or 
right to light and air. 

Discontinuous servitudes are those the enjoyment of 

(o) I. e. a "profit a prendre," a participation in the profits of the 
neighbouring soil. 
(^) Termes de la Ley. Title, " Easements." 
(jq) Servitude, however, is a wider term, including profits a prendre. 
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which can be only had by the interference of man, as 
rights of way, or a right to draw water (r ). 

The right to window lights is, as stated in the text 
of the Code, a continuous easement. 

An easement is an incorporeal right ; and Lord 
Coke lays down ^^ that a thing incorporeal cannot be 
appurtenant or appendant to another thing incorpo- 
real" («), so that an easement can only be claimed as 
accessory to a corporeal hereditament. This, however, 
is doubted by Mr. Hargrave {t), and by the editor of 
" Gale on Easements" (ti), who consider that the true 
test of what things can be appurtenant to what is the 
propriety of the relation between the principal and 
the adjunct, which may be found out by considering 
whether they so agree in nature and quality as to be 
capable of union without any incongruity. However 
this may be, it is certain that this particular easement 
of the right to window lights can only be claimed as 
accessory to a tenement. With that tenement the 
easement is transferred; and when that tenement is 
permanently destroyed, the easement ceases to exist. 

In order to gain a complete notion of the character 
of this right or easement, it will be well to distinguish 
from it certain privileges, enjoyed by means of the 

(r) Les servitudes sont on continnes, on discontinues. Les servitudes 
continues sont celles dont Pusage est, on pent etre continuel, sans avoir 
besoin dn fait actuel de I'homme. Les servitudes discontinues sont 
celles qui out besoin du fait actuel de Phomme pour etre exercees. 
—Code Ci\il, 688. 

(«) Co. Litt. 121b. 

It) Note 7 to Co. Litt. 121b. 

(w) Gale on Easements, 3rd edit. 9. Mr. Gale himself appears to 
have been of Lord Coke's opinion. 
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same openings by which light and air are received. 
The first of these is prospect, the view of external 
objects. Prospect is a servitude acknowledged by the 
Roman law (t?) ; but the English law has never acknow- 
ledged prospect as a right capable of being annexed to 
a tenement as an easement. Its enjoyment can only 
be secured by express covenant ; and the burthen of 
this, as before stated, will not run with the servient 
tenement. 

In Aldred's Cnse (w) Wray, C. J., said, '^ That for 
prospect which is a matter only of delight, and not 
of necessity, no action lies for stopping thereof, and yet 
it is a great recommendation of a house if it has a long 
and large prospect." 

In another early case Twisden, J., said, ** Why may 
I not build up a wall that another man may not look 
into my yard ? Prospects may be stopped, so you do 
not darken the light." And the judgment of the 
Common Pleas to the contrary was reversed (r). 

Lord Hardwicke, when the help of the Court of 
Chancery was sought to prevent the defendants from 
obstructing the plaintiff's prospect, said, " You come in 
a very special and particular case on a particular right 
to a prospect. I know no general rule of common law 
which warrants that, or says, that building so as to 
stop another's prospect is a nuisance. Was that the 



(») Inter banc (servitutem luminum) ct servitutem prospectus, hoc 
interest, quod in prospectu plus quis habet, ne quid ei officiatur ad 
gratiorem prospect um et in liberum ; in luminibus autem non officere, 
ne lumina cujusquam obscuriora fiant. — Wamkoenig, Institutiones 
Juris Romani Privati, 1834, sec. 413. 

(w) 9 Rep. 67b. 

(or) KnoTvles v. RicJinrdson, 1 Mod. 65 ; 2 Keb. 642. 

b5 



10 OF THE NATURE OF 

case, there could be no great towns ; and I must grant 
injunctions to all the new buildings in this town" (y). 
And in another case the same eminent judge remarked, 
" It is true that the value of the plaintiff's house may 
be reduced by rendering the prospect less pleasant, but 
that is no reason for hindering a man from building on 
his own ground" (z). 

Lastly may be cited the words of Lord Cottenham, 
" It is not, as is said in one case, because the value of 
the property may be lessened ; and it is not, as is said 
in another, because a pleasant prospect may be shut 
out, that the court is to interfere ; it must be an injury 
very different in its nature and its origin to justify such 
an interference" (a). 

These authorities show clearly that it is not possible 
for such an easement as a right to prospect to exist ; 
and that no such obligation can attach to a tenement 
as to prevent its owner so using his own land as to 
obstruct the prospect from another tenement. Any 
such obligation must be founded in personal con- 
tract. Injury may doubtless be done to a tenement 
by interfering with the view therefrom ; but it is i»- 
juria absque damno, an injury for which the law affords 
no remedy. 

Secondly, it has occasionally been attempted to esta- 
blish a right which would be the converse to a right to 
prospect, that of having the view from outside of objects 
within a window secured from interruption. In the 
case of Smith v. Owen (i), it was argued by counsel, 

(y) Attorney- General v. Donghtij^ 2 Ves. sen. 45. 

(z) Fulimongers* Company v. East India Company ^ 1 Dick. 163. 

(a) Squire v. Camphell, 1 Myl. & C. 486. 

(&) 35 Law J. Rep. N. S. Ch. 317. 
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that the plaintiflFs were entitled to similar protection in 
respect to obstructions to the view of the public of 
the goods they exhibited as in respect to the ob- 
struction of the access of light. But Wood, V.-C, 
said, " So far as a man standing outside the window 
would be prevented from getting a view of the goods 
there exhibited, the case would stand on the same 
footing as an obstruction to light ; a person must not 
cause an injury in creating such an obstruction. If 
a shopkeeper wished to show his goods within the 
shop, he had a right to the free access of light for the 
purpose, and he apprehended it was the same if he 
wished to show the goods outside by means of a trans- 
parent medium. This, however, did not apply to the 
present case ; all that could be complained of was, that 
persons could not see the goods so soon as they might 
if the alterations objected to had not been made. When 
they came in front of the shop, the goods would be seen 
just as well as before. So if a sign were hung up in 
front of the shop, such as a pawnbroker's balls, which 
could be seen from a long distance ; there was nothing 
to prevent a neighbour building on his own ground in 
such a way as to obstruct the direct view of such a sign. 
The bill must be dismissed with costs." 

And in a case before Kindersley, V.-C, in which it 
was argued that the erection of a new gasometer would 
shut out the view of the public from the plaintiff's pre- 
mises, and that he would consequently be injured by 
losing chance customers ; his Honor said, " As to the 
ground that the gasometer will prevent the view of 
persons in Ann's Place, it is impossible that that can 
be a ground for an injunction" (c). 

(c) Butt V. Imperial Gas-light and Cohe Company y 14 W. R. 508. 
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The result is, that the owner of a tenement possessing 
the right to window lights may use the windows for 
the exhibition of his wares ; and that the owner of the 
servient tenement^ being incompetent to obstruct the 
access of light and air to those windows^ is not able to 
obstruct the view of the wares in the windows by passers- 
by ; but that no right can be acquired to an unimpeded 
view from the outside of objects within apart from and 
in addition to the right to window lights. 

Lastly^ the acquired right to unimpeded transmission 
of air must not be confused with the right, which every 
man possesses at the common law, to receive the air 
which has access to his premises free from pollution ; a 
right which can only be excluded by the acquisition of 
a countervailing easement by the party who creates the 
nuisance. 

In an early case in which the defendant had built a 
pig-stye so near to the plaintiflF's premises that the air 
he received was corrupted thereby, the court said, ** The 
building of a lime-kiln is good and profitable ; but if it 
be built so near a house, that when it bums the smoke 
thereof enters into the house, so that none can dwell 
there, an action lies for it (d). And the comparison is 
put of the corruption of a watercourse by dye works." 
And in Bliss v. Hall (e), Tindal, C. J., remarked, 
" The plaintiflF came to his house clothed with all the 
rights appurtenant to it, one of which at the common 
law is a right to wholesome and untainted air, unless 
the business which creates the nuisance has been car- 
ried on there for so great a length of time, that the law 



(d) Aldred'g case, 9 Rep. 57b. 

(e) 4 Bing. N. C. 186. 
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will presume a grant from his neighbour in favour of 
the party who causes it" (/), This right is similar to 
the right to receive a flow of water free from pollution, 
a right which has of late been frequently protected by 
the aid of the Court of Chancery {g). 

(/) For instances of what trades are nuisances at law, vide 1 Roll. 
Abr. 88, 89. Action on the case, N. pi. 6, 7 ; 2 Roll. Abr. 141. 
Nusans, G. pi. 13, 14, 16, 18 ; Jones v. Powell, Palmer, 637 ; Hatton, 
136, and cases there cited. And as to the question what corruption of 
air amounts to a nuisance, vide Walter v. Selfe, 4 De G. & Sm. 316. 

(^) Goldsmid v. Ihmbridge Wells Improvement Commissioners, 
L. R. 1 Eq. 161, L. R. 1 Ch. 349 j 36 Law J. Rep. N. S., Ch. 88, 382 ; 
Spokes V. Banbury Board of Health, L. R. 1 Eq. 42 ; 85 Law J. Rep. 
N. S., Ch. 105. 
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CHAPTER 11. 

OF THE ORIGIN OF THE EIGHT. 

The right to window lights may be acquired in three 
ways, by occupancy, by express agreement, and by 
implied agreement. 

This division is given in Lord Hardwicke's judgment 
in The Fishmongers^ Company v. The East India Com- 
pany (a), wl^ere he says, *' If the house were built on 
the old foundation, it»rould entitle the plaintiffs to their 
lights as an ancient messuage ; but if on the new foun- 
dation, then the party must show a new agreement, 
or something to import one." And it is again given 
by him in another judgment in which he says, " Who- 
ever comes into this Court, on such a right, must found 
it either on defendant's building so as to stop ancient 
lights, for which he has 'prescription (notwithstanding 
that he must lay a particular prescription), or else 
on some agreement, either proved, or reasonable pre- 
sumption thereof (6). 

Each of these modes of acquisition will form the 
subject of a distinct section. 



Section I. 
Of the Acquisition of the Right by Occupancy, 

It has been laid down in the preceding chapter, that 
light and air are things in which no permanent property 

{a) 1 Dick. 163. 

(h) Morris v. Lessees of Lord Berkeley, 2 Vcs. sen. 452. 
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can be gained, but that every man who has the oppor- 
tunity may make use of and enjoy them, and may 
occupy them so long as the opportunity continues. 
But from the earliest period of English law of which 
any record remains, such occupancy when continued 
without interruption for a certain time, (which time has 
differed 'much at different epochs,) has drawn with it a 
right to the continuance of the same enjoyment, and 
has imposed on the owner over whose land the access 
of light and air has been enjoyed the obligation of not 
making such a use of his land as to interfere with that 
enjoyment. 

In the earliest ages of the English law, the right to 
window lights by occupancy was gained by prescrip- 
tion, by showing the enjoyment of the window lights 
since the beginning of legal memory. 

In a case in the reign of Henry the Sixth, it was 
said by Markham, J. : " If I have a house by prescrip- 
tion upon my soil, and another erects a new house upon 
his own soil next adjoining, so near to my house that it 
stops the light of my house, this is a nuisance to my 
house ; for the light is of great comfort and profit to 
me"(^)- And to the same effect were the expressions 
of Whitlocke, C. J. : " Like to the case where a man 
hath a house and windows in it, and another stops the 
light, then he may have an action upon the case ; but 
true it is, that he shall not only count for the loss of the 
air, but also he ought to prescribe that time out of 
mind light had entered by those windows " (6). 

(a) 22 H. 6, 15 ; Vin. Abr. Nuisance, G. pi. 10. 

(J) Sury V. Pigoty^'Poph. 166 ; Tudor*s Leading Cases in Convey- 
ancing, 127 ; et vide the declarations in the cases of Bland v. Moseley, 
cited 9 Rep. 68a, and Hughes v. Keeme, Yel. 215. 
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This time out of mind, time during which the 
memory of man had not run to the csontrary, was ulti- 
mately settled to begin with the commencement of the 
reign of Richard the First, a.d. '1189(r). It was so 
settled with the object of quieting possession, by ex- 
cluding proof of a different state of things at an earlier 
date. 

But as time went by, and the distance from that 
fixed epoch increased, this object was no longer accom- 
plished, and enjoyment which had been had for many 
years was defeated by proof of its commencement sub- 
sequently to that date. So in a case in the 30th and 
31st year of Elizabeth, afler the plaintiff had obtained 
a verdict fgr the obstniction of his ancient lights, it was 
moved by the defendant in arrest of judgment, " that 
there upon the declaration appeareth no cause of action ; 
for the window, for the stopping of which the wrong is 
assigned, appears upon the plaintiff's own showing to be 
of late erected, scilicet, in the reign of Queen Mary. The 
stopping of which by any act upon my own ground 
was holden lawful and justifiable by the whole court. 
But if it were an ancient window time out of me- 
mory, &c., there the light or benefit of it ought not to 
be impaired by any act whatever, and such was the 
opinion of the whole court "(rf). Another report of 
the same case states that it was agreed by all the jus- 
tices, " that if two men be owners of two parcels of land 
adjoining, and one of them doth build a house upon his 
land, and makes windows and lights looking into the 

(c) By inference from 3 Edw. I. c. 29^ which fixed that as the period 
within which the demandant in a writ of right must have alleged seisin. 
2 Roll. Ahr. 269 ; Prescription M., pi. 14. 

(<?) Bowry v. Pope, 1 Leo. 168. 



OF THE ORIGIN OF THE RIGHT. 17 

other's lands^ and this house and the lights have con- 
tinued by the space of thirty or forty years, yet the 
other may upon his own land and soil lawfully erect a 
house or other thing against the said lights and win- 
dows, and the other can have no action, for it was his 
folly to build his house so near to the other's land; and 
it was adjudged accordingly" (e). 

This rule was found to operate more and more 
harshly as the period which had elapsed since the 
commencement of the time of legal memory became 
longer. In 1623, the Statute of Limitations, 21 Jac. I., 
c. 16, was passed. The first section of this enacted, 
"that no person who has any right or title of entry 
shall enter but within twenty years next after his right 
or title shall accrue." 

As no person could enter after that lapse of time, it 
followed that none could after that lapse maintain an 
ejectment, as this action is founded on an entry, real 
or fictitious. Accordingly, adverse uninterrupted pos- 
session for twenty years became a bar to an ejectment, 
and sufficient to give a man a title on which he could 
recover in ejectment. By a natural analogy the same 
length of time which conferred a title to land or to a 
house, was considered sufficient to confer a title to an 
easement belonging to the house (/). 

But in cases both of prescription and of occupation 

(jB) S. C. nomine Bury v. Pope, Cro. El. 118. 

(/) " Twenty years was sufficient to give a man a title in ejectment, 
on which he might recover the land itself j and he saw no reason why 
it should not be sufficient to entitle him to any easement belonging to 
the house." Lewis v. Price, 2 Wms. Saund. 176a. per Wilmot, J. 
** If my possession of the house cannot be disturbed, shall I be dis- 
turbed in my lights ? " Dou^al V. Wilson, 2 Wms. Saund. 175a, per 
Wilmot, C. J. : and so Cross v. Lewis, 2 B. & C. 686 ; 4 D. & R. 234. 
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fox twenty years, the right to window lights was, in 
theory, considered as arising originally from agreement 
between the parties^ the owners of the dominant and 
the servient tenements. Twenty years uninterrupted 
enjoyment of window lights, therefore, did not operate 
as an absolute bar incapable of being overturned by 
contrary proof; but it was presumptive proof from 
which the jury were directed to find the existence of an 
agreement. 

So Lord Mansfield said, " The enjoyment of lights 
with the defendant's acquiescence for twenty years, is 
such decisive presumption of a right by grant or other- 
wise, that, unless contradicted or explained, the jury 
ought to believe it ; but it is impossible that length of 
time can be said to be an absolute bar, like a statute 
of limitation ; it is certainly a presumptive bar which 
ought to go to a jury. Time immemorial itself is only 
presumptive evidence "(^). 

So also in a case where the plaintiff's lights had been 
enjoyed for more than twenty years, the defendant 
offered evidence that twenty-five years before the then 
owner of his premises had granted liberty to the 
plaintiff's predecessor to put out a particular window, 
and argued that it must be presumed that this was the 
only grant ever made to the plaintiff or his prede- 
cessors. Although the judge, Gould, J., thought the 
grant had nothing to do with the windows for the ob- 
struction of which the action was brought, he con- 
sidered the point a proper one to leave to the jury, if 
the counsel for the defendant wished it (A). And in 
another case, the plaintiff, who was a tenant for a terra 

(^) Darwin v. Tipton, 2 Wms. Saand. 175b, c. 
iji) Ibid. 
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of years, had built a workshop for the purposes of his 
trade, removable as between landlord and tenant, and 
had opened a window in this building. It was held, 
that no covenant jfrom th6 owner or occupier of the 
adjoining land could be implied under such circum- 
stances (i). 

Moreover, under the old law, the rule, that twenty 
years' uninterrupted possession was evidence from which 
a jury might presume a grant, had to be taken with the 
qualification, that the possession was with the acquies- 
cence of him who was seised of an estate of inheritance ; 
for a tenant for life or years had no power to grant any 
such right for a longer period than during the con- 
tinuance of his particular estate. If a tenant for life 
or years permitted another to enjoy an easement on his 
estate for twenty years or upwards without interruption, 
and then the particular estate determined, such user 
would not affect him who had the inheritance in rever- 
sion or remainder ; but when it vested in possession he 
might dispute the right to the easement (J). 

It was accordingly held in a case where a person 
had put out lights and enjoyed them for more than 
twenty years without interruption from the owner of 
the opposite premises, who was a tenant for years, that 
the enjoyment of such an easement without the know- 
ledge of. the landlord would not affect the latter on the 
determination of the lease ; and, consequently, that a 
succeeding tenant under the same landlord was not 
liable to an action for raising his premises, and thereby 
obstructing the opposite light (A). It was also settled 

(i) Mdberley v. Dowioiiy 6 L. J., K. B. 261. 

0*) Yard v. Fordy 2 Wms. Saund. 175e. 

(A) Daniel v. North, 11 East, 372. Vide as to the application of this 
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that a tenant could not by his own admission bind his 
landlord (/). And where lights had been enjoyed for 
more than twenty years over land part of a glebe, which 
was then, imder 55 Geo. i, c. 147, conveyed to the 
defendant, and he built thereon and obstructed the 
light ; it was held, that even if a grant could be pre- 
sumed, it must have been made by a tenant for life, 
and therefore was invalid (m). 

The rigour of this rule was indeed relaxed in practice 
by the landlord's knowledge being implied from the cir- 
cumstances of the case. As in one instance, where a 
piece of the waste land had been enclosed. Lord Ellen- 
borough laid down, that the continuous view of the 
steward acting under the same lord without objection 
might be sufficient ground for the jury to presume a 
licence (n). 

And even more liberal were the suggestions of Shad- 
well, V.-C, before whom it was argued that a dean and 
chapter could not grant an easement so as to injure 
their successors, and that no grant could be presumed 
against a body who were incapable of making one. 
The Vice- Chancellor said, " The right which a man 
lias in his own property is materially affected by the 
manner in which the owners of the adjoining property 
have dealt with their property. Therefore it does not 
follow, because the Dean and Chapter of Westmin- 
ster cannot injure their successors, that the circura- 

decision, Cross v. Lewis, 2 B. & C. 686 ; 4 D. & R. 234. The same 
rale has been applied since the Prescription Act to a right of way. 
Bright v. Walker, 1 C. M. & R. 211. 

(0 Reg. V. BlUs, 7 Ad. & E. 664. 

(m) Barker v. Richardson, 4 B. & Aid. 679. To the same effect 
are Wall v. Nixon, 3 Smith, 316 ; Wood v. Veal, 6 B. & Aid. 454. 

(n) Doe d. Foley v. Wilson, 11 East, 66. 
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stance of houses having been built on the adjoining 
land may not of itself operate as a reason^ at law, why 
the dean and chapter should not have the right to 
erect the building in question." The same reasoning, 
he implied, would apply to the crown (o). 

Still in very many cases the acquisition of a right to 
window lights over land occupied by tenants for life or 
years was difficult, if not impossible. Ap/i the general 
rule of law that enjoyment to give a title to an ease* 
ment must be neither by force, stealth, or &vour," 
vec vi, nee clam, nee precario," placed other obstacles in 
the way of its acquisition ( p). 

In this state of things, in 1832, the statute of 2 & 3 
Will. 4, c. 71, known as the Prescription Act, was 
passed. The object of this act was to shorten the 
period of prescription, and to make possession a bar or 
title of itself, instead of having recourse to the inter- 
vention of a jury to make it so (q). 

The sections of the act which relate to the acquisition 
of the right to window lights are as follows : — 

Sect. 3. *^ When the access, and use of light to and 
for any dwelling-house, workshop, or other building 
shall have been actually enjoyed therewith for the foil 
period of twenty years Mrithout interruption, the right 
thereto shall be deemed absolute and indefeasible, any 
local usage or custom to the contrary notwithstanding, 
unless it shall appear that the same was enjoyed by 
some consent or agreement expressly made or given for 
that purpose by deed or writing." 

Sect, 4. "Each of the respective periods of years 

{o) Sutton V. Lord 3fontfort, 4 Sim. 664. 

Ip) Co. Litt. 113b. 

{q) Bright v. Walker, I C. M. & R. 218. 
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hereinbefore mentioned shall be deemed and taken to 
be the period next before some suit or action wherein 
the claim or matter to which such period may relate 
shall have been or shall be brought into question, and 
no act or other matter shall be deemed to be an inter- 
ruption, within the meaning of the statute, unless the 
same shall have been or shall be submitted to or 
acquiesced in for one year after the party interrupted 
shall have had or shall have notice thereof, and of the 
person making or authorising the same to be made." 

Since the passing of this act, the right to window 

lights, acquired by occupancy, has become a matter 

juris positivi, depending on positive enactment ; and is 

no longer to be rested on any supposed presumption of 

grant or fiction of a licence. 

In the great case of Tapling v. Jones (r). Lord 
Westbury, C, said, " It is material to observe that 
the right to what is called an ancient light now de- 
pends upon positive enactment. It is matter juris 
positiviy and does not require, and therefore ought not 
to be rested on, any presumption of grant or fiction 
of a licence having been obtained from the adjoining 
proprietor. This observation is material, because I 
think it will be found that error in some decided cases 
has arisen from the fact of the courts treating the right 
as originating in a presumed grant or licence." 

And in the same case it was said by Lord Chelms- 
ford, " The courts of law formerly held that where there 
had been an uninterrupted use of lights for twenty years, 
it was to be presumed that there was some grant of 
them by the neighbouring owner, or, in other words, 

(r) 11 H. L. Cas. 290; 34 Law J. Rep. N. S., C. P. 342. 
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that he had by some agreement restricted himself in 
the otherwise lawfiil employment of his own land. The 
Prescription Act turned this presumption into an abso- 
lute right, founded upon user on one side, and acqui- 
escence on the other. It was argued that under the 
act the right to the enjoyment of lights was still made 
to rest on the footing of a grant ; this position seems to 
me to be contrary to the express words of the statute." 

" By the Prescription Act, then, after twenty years' 
user of lights, the owner of them acquires an absolute 
and indefeasible right, which so far restricts the adjoin- 
ing owner in the use of his own property, that he can 
do nothing upon his premises which may have the eflfect 
of interrupting them." 

Since the passing of this act, the rule before alluded 
to, that the possession required to confer a right to an 
easement must be ** nee vi, nee clam, nee precario" seems 
no longer to have any application to the acquisition of 
the right to window lights by occupancy. Force cannot 
be employed, for the easement is to be acquired by acts 
done upon a man's own soil. Stealth is out of the 
question in the case of a continuous easement like this, 
which, moreover, is what the French Code calls *^ an 
apparent servitude," one the existence of which is 
shown by external works (s). And as to fiivour, it is to 
be remarked, that the 3rd section makes the exception 
in behalf of light of not requiring the enjoyment of it 
to be " by a person claiming right thereto," in order to 
draw to itself after the lapse of the prescribed time the 
character of a right. 

(«) Code Ciyil, 689. '*Les servitndes apparentes sont celles qui 
s'annoncent pnr des oavrages exterienrs, tels qa'une porte, une fenetre, 
nn aqueduc." 
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The right to window lights is declared to become 
absolute and indefeasible after the enjoyment for twenty 
years, and it is by these words exempted from being 
affected by the savings in sect. 7, which exclude from 
the computation of the period of enjoyment the time 
during which the person otherwise capable of resisting 
any claim has been an infant, idiot, non compos mentis, 
feme covert, or tenant for life. Sect. 8, containing 
other savings, only applies to the acquisition of a 
right by a user for forty years. The result is, that, 
under the 3rd section of the Prescription Act, twenty 
years' uninterrupted enjoyment of window lights (unless 
such enjoyment be had under a written agreement) 
confers an absolute and indefeasible right to them, 
without regard to the circumstance that the neigh- 
bouring premises have been during a part or the whole 
of that period in the occupation of a tenant for life or 
years, or that the owner of the inheritance was igno- 
rant of the user, or that he was not capable of granting 
an easement so as to bind his successors. And de- 
cisions to this effect are numerous. 

*' It may be, that if a man opens a light towards his 
neighbour s land, the reversioner may have no means of 
preventing a right thereto being acquired by a twenty 
years' enjoyment, unless he can prevail upon his tenant 
to raise an obstruction, or is able to procure from the 
other party an acknowledgment that the right is en- 
joyed only by consent " (0. 

** The right to window lights may now (as the enjoy-^ 
ment need not now be of right) be gained, not only 

(0 IVewen v. Philips, 11 C. B., N. S. 456, per Pollock, C. B. 
(acknowledgment most, of course, mean an acknowledgment by 
writing). 
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without the con'sent, but also without the knowledge of 
the servient owner "(w). 

And Lord Cranworth said^ that a tenant for life 
might allow his adjoining neighbour to acquire an 
absolute and indefeasible right to the access of light 
over tenant for life's land, and the remainderman 
could do nothing to prevent this right accruing (»). 

These decisions show that the right to window lights, 
when once acquired, is acquired against all the world. 
But there are certain conditions which must be complied 
wdth in order that the enjoyment may be of a character 
capable of conferring the right. 

The first of these conditions is, that the enjoyment 
must be had, during the whole period required by the 
statute, in the character of an easement, distinct from 
the land over which it is had, and on which it is sought 
to impose the easement. 

This was laid down in the case of Harbridge v. 
Warwick {w\ In that case the plaintiflf and his father 
had occupied a house for sixty years, and had also 
occupied a garden adjoining, as tenants from year to 
year. The plaintiff claimed for the house a right to 
window lights over the garden. 

But the Court of Exchequer ruled, firstly, that since, 
as far as the memories of witnesses went, the house and 
garden had been in the possession of the same persons, 
no grant could be presumed ; and, secondly, that no 

(w) Jones V. Tapling, 12 C. B., N. S. 863 ; 31 Law J. Rep. N. S., 
C. B. 349, per Bramwell, B. 

(v) Tapling v. JoneSy 11 H. L. Cas. 312; 34 Law J. Rep. N. S., 
C. B. 848. 

(w) 3 Ex. 662. So, Onley v. Gardiner, 4 M. & W. 496 (of a right 
of way). 

C 
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right arose under the third section of the Prescription 
Act. In deciding the latter point, Parke, B., said: 
" What then is the enjoyment contemplated by the 
third section ? We think it clear that, notwithstanding 
the absence of the words in the second section above 
referred to (*by any person claiming right thereto'), it 
converts into an easement such an enjoyment only of 
the access of light over contiguous land as had been 
had for the whole period of twenty years, in the 
character of an easement, distinct firom the enjoyment 
of the land itself. The legislature contemplated such a 
right as might be interrupted by the adjoining occupier, 
at least during some part of the time." 

And in another case the Court of Common Pleas 
held, that the enjoyment of the easement claimed must 
be continuous for the prescribed number of years next 
before the commencement of the suit, without inter- 
ruption acquiesced in for a year. Therefore a unity of 
possession during that time will defeq^t the claim, 
although such unity of possession has its inception after 
the completion of enjoyment for the prescribed number 
of years. It is true that the easement claimed was a 
right of way, and that the decision was upon the terms 
of the second and fourth sections of the act ; but the 
same principles seem to apply to the interpretation of 
the terms of the third and fourth sections (x). 

Secondly, if it appear that the access of light was 
enjoyed by some consent or agreement expressly made 
or given for that purpose by deed or writing, then, by 
the terms of the third section, the enjoyment will not 
be converted into a right after the expiration of the 
twenty years. 

(ar) BattisJiill v. Reed, 18 C. B. 696. 
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This provision is so plain that it is scarcely possible 
for any question to arise upon it. But in one case(y), 
in which the access of light had been enjoyed for more 
than twenty years, under a permission verbally given 
by the person having the right to obstruct, and rent had 
been paid in acknowledgment of that permission, it was 
argued that no easement was acquired. The court, 
however, overruled the objection. 

It may possibly be held, that in such a case the en- 
joyment of the easement is subject to the payment of 
the usual rent. This view is supported by Gray's 
Case{z), where the plaintiff was acknowledged to be 
entitled to common of pasture, paying pro eadem com^ 
munid unam gallinam et quinque ova annuatim ; and by 
the case of Lovelace v. Reynolds (a), where it was part 
of the prescription claimed to pay a penny annually. 

Thirdly, it is required by the act that the access of 
light shall have been actually enjoyed for the full period 
of twenty years without interruption. By the fourth 
section it is provided, that " no act or other matter 
shall be deemed to be an interruption, within the 
meaning of the statute, uidess the same shall have been 
or shall be submitted to or acquiesced in for one year 
after the party interrupted shall have had or shall have 
notice thereof, and of the person making or authorizing 
the same to be made." 

Interruption, as was decided in a case upon the Hrst 
section of this act (6), must be " an obstruction by the 

(y) Mayor of London v. The Pewterers* Company, 2 Moo. & R. 
409. 

(z) 5 Rep. 78b. 

(a) Cro. El. 646. At page 563, a decision was given against the 
prescription. 

(&) Carr v. Foster, 3 Q. B. 681. 

C2 
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act of some other person than the claimant^ not a ces- 
sation by him of his own accord, in order to defeat the 
acquisition of a prescriptive right under the act." 
What eflFect such voluntary cessation may have as 
evidence of the abandonment and consequent loss of 
the right, will be a subject for future discussion. 

On the second section it has been decided that an 
interruption, though acquiesced in for a year, may 
defeat the acquisition of the easement, by showing that 
the enjoyment never was of right (c). This has no 
reference to the acquisition of light, for, as before 
stated, the third section omits all reference to the en- 
joyment being as of right. 

It was argued in one case, that the payment of rent 
under a parol agreement for the user of lights was 
such an interruption or evidence of interruption of the 
enjoyment within the meaning of the act as to prevent 
the accruer of the statutory right. But the Court of 
Exchequer Chamber decided against this contention. 
Lord Campbell, C. J., in delivering the judgment of 
the court, said, " The simple question is, whether the 
payment of a certain sum of money a year, by way of 
rent, for the user of these lights, is evidence of an in- 
terruption of the enjoyment of the right. I think 
clearly that it is not. For the interruption in the third 
section of the 2 & 3 Will. 4, c. 71, must be such an 
interruption as that contemplated in the fourth section. 
Looking at the sections together, I think there must 
be an actual discontinuance of the enjoyment, by 
reason of an obstruction which is submitted to or 

(<t) Eaton v. Swansea WdterworJis Company ^ 17 Q. B. 267. 
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acquiesced in for a year. There has been none such 
here(rf). 

Where an obstruction to an ancient light had existed 
for more than twelve months, but the defendant had 
promised to remove the obstruction, and twelve months 
had not elapsed from the date of that promise before 
proceedings were taken, Kindersley, V. C, held, that 
there had not been such an interruption of the enjoy- 
ment for twelve months as to deprive the plaintiff of 
his remedy («). And in a case upon the second sec- 
tion of the act, it was held by the Court of Queen's 
Bench, that acts of resistance to an interruption, within 
twelve months of bringing the suit, and before the 
interruption has been interrupted for a year, prevented 
the plltiff s right under the Prescription Act being 
ousted by the fourth section (/ ). 

By the terms of the fourth section, an interruption 
of the enjoyment, in whatever period of the twenty 
years it may occur, cannot be deemed an interruption 
within the meaning of the act, unless it be acquiesced 
in for a whole year. Hence follows the somewhat 
curious result, that a statutory title to the right to 
window lights may be gained by enjoyment for nine- 
teen years and a portion of a year followed by an inter- 

(d ) Plasterers* Company v. TT^e Parish Clerks* Company , 6 Ex. 
635. Lord St. Leonards remarks (in Ms Treatise on the Beal Property 
Statutes, 2nd edit. p. 174), that the question was not brought before 
the court on the bill of exceptions, whether the payment might not be 
made use of to show that this was not such an enjoyment as was con- 
templated by the statute as capable of conferring the right. This 
point was, however, decided in ITie Mayor of London v. !I7ie Pew* 
terers* Company y 2 Moo. & R. 409, ante, p. 27. 

(d) Gale V. Abbott, 8 Jur. N. S. 987. 

(/) Bennison v. Cartwright, 33 Law J. Rep. N. S., Q. B. 137. 
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ruption for the remaining portion of the last year This 
was decided by the House of Lords (g). 

Lastly, it must be observed that, by the terms of 
the fourth section, the prescribed number of years during 
which enjoyment of an easement must be had in order 
to acquire a statutory title thereto must be the years next 
before action brought (A). 

And, as a corollary to this rule, in a case where the 
defendant justified under the Prescription Act for turn- 
ing water impregnated with metallic substances into 
the plaintiff's watercourse, it was held that a plea 
alleging forty years' enjoyment before the commence- 
ment of the suit was sufficient, and that enjoyment for 
that period before the commission of the act complained 
of need not be alleged (t). 

It has also been held, upon the words of the third and 
fourth sections of the act, the twenty years* enjoyment 
before any suit or action in which the plaintiff's claim 
to light and air is brought in question is sufficient to 
confer the statutory right, and not of necessity twenty 
years' enjoyment before the suit or action then in pro- 
gress. " I think the intention was to give enjoyment 
under the act the same effect as the evidence which 
would sustain a prescriptive claim before the act, except 
that the terminus of the statutory enjoyment must be a 

(g) Might v. TJwmaSy 11 Ad. & E. 688 ; 8 CI. & F. 231. 

(A) Parker v. Mitchell, 11 Ad. & E. 788 ; Richards v. Fry, 
7 Ad. & E. 698 ; Ward v. EoHns, 16 M. & W. 237 ; Lowe v. Car- 
penter, 6 Ex. 825. In this case Parke, B., suggested that some act of 
user ought to be shown to have occurred once at least in every year of 
the prescribed number. But this, if so in any case (which may be 
questioned), would, of course, not apply to a continuous easement. 

(0 Wright V. Williams, 1 M. & W. 77. 
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suit or action which discloses the nature of the claim, 
and gives an opportunity of litigating it. I need hardly 
refer to authorities (J) to show that the evidence to 
sustain a prescriptive claim before the act need not 
have come down to the commencement of the suit, nor 
to any defined period (A). 

To support a claim to the statutory right, enjoyment 
during the whole period prescribed by the statute must 
be proved ; and it is not allowable for a jury to infer 
enjoyment for the whole period from proof by the 
claimant of enjoyment for a part of the period (Z). 

But evidence of enjoyment before the required period 
is admissible in order to prove enjoyment during the 
period. And in a case where a claim of a right of way 
under the second section was thus supported by proof 
of enjoyment more than forty years back, Littledale, J., 
said, " If evidence of user beyond forty years were to 
be excluded, it might be that, after the case had been 
carried as far as thirty-eight years back, a discon- 
tinuance of proof might occur as to the two or three 
remaining years, and the party might fail, because he 
was unable to carry his case on without going to the 
distance of forty-one years (iw). 

The statutory right may be acquired by one tenant 

U) Vide Ward y. Ward, 7 Ex. 838. 

(k) Cooper v. HuUuck, 12 C. B., N. S. 470, per Willes, J. In this 
jndgment, Erie, C. J., and Byles, J., concurred, but Williams, J., dis- 
sented from it. 

(Ji) Bailey v. Appleyard, 8 Ad. & E. 161, note at p. 778. 

(w) La/maon v. Langley, 4 Ad. & E. 890. And Lord Denman, 
C. J., was apparently of opinion that proof of user of the way at any 
time, howeyer remote, could hardly be excluded. This decision is 
plainly at variance with the dictum of Farke, B., in Lovoe v. Carpenter, 
6 Ex. 825, before referred to in n. (Ji), 
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against another under the same lessor. This was de- 
cided by the Court of Exchequer Chamber in the case 
of Frewen v. Philips (n). 

And the result of the decision of the case of Jacomb 
V. Knight (o), when Romilly, M. R., said, " The rule 
as to imitj of possession only meant, that when A. 
and B., being the owners of two separate freeholds, 
let them both to the same tenant, the one tenement 
could not acquire any right of easement over the other," 
seems to be, that a tenant can acquire the statutory 
right against his landlord. 

The words in the third section of the act, ^* any local 
usage or custom to the contrary notwithstanding,'* ap- 
pear to refer especially to the custom of the city of 
London prior to the passing of the act. According to 
this custom, the owner of any house within the city of 
London was entitled to raise it or to build on its site 
any height he pleased, notwithstanding that by so 
doing he might obstruct his neighbour's ancient lights. 

The first allusion to this custom is found in the case 
of Hughes y. Keeme (p), in which three points were 
decided : — 

(1.) That, there being no custom, it is not lawful 

(w) 11 C. B., N. S. 449. 

Ip) 82 L. J. Rep., N. S., Ch. 601, 3 L. R. 49. The decision, however, 
seems to be put by his Honour on the ground of contract. 

(i?) Caltrop. 1 ; Yel. 215; 1 Bui. 116; God. 183. The second 
point was decided in Bland v. Moseley, in the King's Bench in 
29 Eliz. cited 9 Rep. 58b ; and Caltrop. 6. There the custom of 
York was pleaded, that a man might build on a void piece of ground 
so as to obstruct his neighbour's ancient lights, and it was adjudged 
that the custom was nought. For that one prescription could not take 
away another, and also there might have been a grant to have those 
windows by the owner of the land before time of memory. 



OF THE ORIGIN OF THE BIGHT. 33 

to erect a new house upon a void piece of ground, 
whereby the old lights of an ancient house may be 
stopped. 

(2.) That the custom of London will not enable a 
man to erect a new house upon a void piece of ground, 
whereby the old lights of an ancient house may be 
stopped, for prescription against prescription will never 
be allowed by the law. 

(3.) That if the new house be only erected on the 
ancient foundation, without enlargement either in longi- 
tude or latitude, howsoever it be made so high that it 
stoppeth up the lights of the old house, yet he is not 
subject unto any action, because the law authoriseth a 
man to build as he may upon his ancient foundation. 

At the period when this case was decided, the custom 
of London appears to have been almost identical with 
the common law. The only difference seems to have 
been, that by the custom of London the existence of a 
building prevented the imposition by prescription of 
any obligation on the owner of that building to refrain 
from interfering with the enjoyment of window lights 
by his neighbour. This was possibly because the exist- 
ence of the building was considered evidence that no 
such uninterrupted enjoyment had been had by the 
neighbour since the time of legal memory as was 
required to confer the prescriptive right. 

But after the introduction of the doctrine that a 
grant of window lights might be inferred from enjoy- 
ment for twenty years, the custom became of very great 
importance, as excluding the application of the doc- 
trine within the city of London. The custom of the 
city of London in this behalf, as in respect of the 

C5 
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amount of personalty which might be disposed of by 
will^ and of the disposition of the estates of intestates^ 
seems to have been the old law of the land retained un- 
altered, after it had been modified in the rest of the 
country by a gradual alteration. And in each in- 
stance the custom has remained until swept away by 
statute (p). 

In Plummer v. Bentham (q), the recorder of London 
appeared at the bar of the King's Bench, and certified 
ore terms that there was an ancient custom in the city 
of London that a person might increase the "height of 
his housef or build upon its ancient foundations, though 
he thereby obstructed his neighbour's ancient lights, but 
that such custom did not extend to any erection or 
building. 

The custom was confined to cases where all the four 
walls of the old foundations belonged to the person 
claiming the benefit of the custom (r). 

In one case before the Prescription Act, it was 

{p) The limitations o£ the power of testamentary disposition by 
2 Geo. I. c. 18, the peculiar disposition of the estates of intestates by 
19 & 20 Vict. c. 94. It is cnrions that the same portions of the old law 
were retained as customs of the city of York, vide Bland v. Moseley^ 
ubi supra, and Williams on Executors, 6th edit., Vol. I. p. 3, and 
Vol. n. p. 1374, et seq. 

(q) 1 Bur. 248. Such an event as this appearance of the recorder at 
the bar of this court, to certify, ore tenus, the custom of the city of 
London, had not occurred since the reign of Henry VI. ; and a con- 
sultation was held in the city as to the costume in which their recorder 
ought to appear. It was finally settled that it ought to be " the purple 
cloth robe faced with black velvet ; and not his scarlet gown, his black 
silk gown, nor the common bar gown." 

(r) Shadwell v. Hutchinson, 3 C. & P. 616, per Lord Tenterden, 
C.J. 



^7 
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contended that, notwithstanding this custom, a grant 
of the right to window lights might be presumed 
from twenty years' enjoyment. But Sir Thomas 
Plumer, M. R., said, ** It is rightly said that the 
presumption of a grant would exclude the custom; 
quilibet potest renunciare juri pro se introducto, 
and it is argued that possession for twenty years 
is equivalent to and affords presumption of a grant. 
I cannot accede to that argument ; to admit it would 
be to abolish the custom^ which could no longer be 
applicable to any case. The city would then be subject 
to the same rule as any other part of the kingdom. 
Before the expiration of twenty years, neither in the 
city nor elsewhere, could any right arise to prevent 
such obstruction of light ; and if, after twenty years, 
the citizens of London were as much restrained as the 
inhabitants of every other part of the kingdom, what 
becomes of the custom ? There is no ground therefore 
for presumption, from the acquiescence of one party, 
or the enjoyment of the other, without a written 
title (5). " 

But in The Salter s^ Company v. Jay{t\ it was decided 
that the custom of the city of London was no defence 
to an action for building so as to interfere with window 
lights enjoyed for the time and in the manner prescribed 
by the Prescription Act ; and, indeed, that the words 
in the third section referred expressly to this custom. 
' Lord Denman once said of The Salters* Company v. 
Jay, " That case was not much considered. I myself 
thought there might have been more argument upon it 

(«) Wynttanley v. Lee, 2 Swan. 341. 
(0 3 Q. B. 109. 



36 OF THE ORIGIK OF THE BIGHT. 

than there was. I suppose the city of London was 
not a party to it " (w). But, subsequently to these ex- 
pressions of Lord Denman, the Court of Exchequer 
decided the same point as in The Baiters* Company v. 
Jajfy in the same manner as it was decided in that 
case (»), And Lord Cranworth in Yates v, Jax:h (tr), 
and Vice- Chancellor Wood in Dent v. The Auction 
Mart Company (x), treat the point as settled. 

In a recent case it was suggested by counsel that the 
custom of London remained in force so far as it related 
to the access of air. But Turner, L. J., said that 
there was no evidence that the custom of London had 
applied to air as well as or distinct from light ( y). 

Where, however, the claimant of the right is thrown 
back upon the doctrine of a grant implied from twenty 
years' enjoyment, the custom of the city of London 
may be used to resist his claim. For the act does not 
abolish the custom, but declares that the statutory right 
arises when the conditions thereof are fulfilled, notwith- 
standing the custom. 

In one case since the Prescription Act, it was at- 
tempted to establish a right to light and air by enjoy- 
ment for twenty years, although the claimant had no 
building in respect of which he claimed the right. 
The defendant, in justification of a trespass in knocking 
doAvn a wall, pleaded that the wall obstructed the pas- 
sage of light and air to his timber yard and saw-pit, 
and that he was entitled thereto for drying his timber. 

(?0 ^ff- V. Mayor of London^ 13 Q. B. 1. 

(«) Trusoott V. The Merchant Tailors' Company, 11 Ex. 855. 

(w) L. R. 1 Ch. 296 ; 35 Law J. Rep., N. S., Ch. 639. 

(a?) L. R. 2 Eq, 238 ; 35 Law J. Rep., N. S., Ch. 665. 

(y) The Curriers' Company v. Corbett, 11 Jur., N, S. 719. 
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Patteson, J., said, " In his opinion the plea could not 
be supported in point of law. If such a plea could be 
sustained, it would follow that a man might acquire an 
exclusive right to the light and air, not only (as hereto- 
fore) by having been suffered to build on the edge of his 
property, and suffered for a certain space of time to 
enjoy that building without interruption, but merely by 
reason of having been in the habit of laying a few 
boards on the ground to dry. Such a rule would be 
very inconvenient and very unjust. Still the question 
in that state of the proceedings was, whether the plea 
was proved in point of fact '' (z). And as it was not so 
found, the point of law did not arise. Still the expres- 
sions of the eminent judge who tried the case are very 
strong against the goodness of the claim. 

Perhaps the possibility of establishing a claim to 
such a right may be illustrated by reference to the cases 
of claim to the free passage of air to a windmill, of 
which several are to be found in the books. 

In an old case Winch, J., said " That when one 
erected a house so high that wind was stopped from 
the windmills in Finsbury Fields, it was acknowledged 
that the house should be broken down " (a). 

And in another case, it was found " that but two feet 
of the defendant's house obstructed the plaintiff's mill ; 
and judgment was given that these two feet should be 
abated " (b). But the claim does not seem to have 
been viewed favourably by the court. " For where the 
house was situate about eighty feet from the said mill, 
and in height it did extend above the top of the mill, 

(2) Roberts v. Macord, 1 Moo. & Rob. 230. 

(a) Anon.j Winch's Rep. 3 ; Vin. Abr. Nuisance, G. pi. 19. 

(&) Trahern'8 Ca^e, God. 233 ; 2 Roll. Abr. 704, Triall, pi. 23. 
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and in length it was twelve yards from the mill ; not- 
withstanding this nearness^ the court directed the jury 
to find for the defendant " (c). 

In a late case before the Courts of Common Pleas 
and Exchequer Chamber, it was held, firstly, that such 
an easement as the free passage of air to the sails of a 
windmill is not within the second section of the Pre- 
scription Act, which is confined to easements to be 
exercised over the surface of the adjoining land. 
Secondly, that a presumption of a grant from twenty 
years' enjoyment will not arise, from the practical im- 
possibility of preventing the exercise of the right 
claimed {d ). 

The result of these cases seems to be, that this right 
of free passage of air to the sails of the mill is one 
known indeed to the English law; but one to which 
neither the doctrine of a grant implied from user for a 
certain number of years nor the terms of the Prescription 
Act will apply. And, therefore, it can only be claimed 
by prescription since the time of legal memory. The 
right claimed in Roberts v. Macord probably rests on 
the same footing. The easement there claimed cannot 
be said to be exercised over the surface of the adjoining 
land more than that claimed in Webb v. Bird, And the 
words of the third section, to and for any dwelling-house, 
workshop, or other building, exclude it from the benefit 
of that section. And as there is no apparent sign by 

(ci) Goodma/n v. OorCf God. 189. It maj be remarked, that in this 
case a discussion arose as to the right form of pleading, and the clerk 
said that per quod ventus impeditu/r was the usual form. As this is 
the first case reported on the subject (10 Jac. 1), there must have been 
other precedents thereon, not now preserved. 

(d) Webb V. Bird, 10 C. B., N. S. 268 ; 18 C. B., N. S. 841. 
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which the enjoyment is manifested, it would probably 
be considered as enjoyed by stealth, and from enjoy- 
ment of such a character no grant could be presumed. 



Section II. 
Of the Acquisition of the Might by Express Agreement. 

An easement, like other incorporeal hereditaments, 
can at law be created only by an instrument under 
seal. The proper form of this is a grant. " Grant," 
says Lord Coke, " is properly of things incorporeal, 
which, as hath been said, cannot pass without a 

deed "(4 

The history of the controversy whether an easement 

can be created by parol license, or whether a deed 

is required for that purpose, is so elaborately gone 

through in the last edition of Mr. Gale's valuable 

work on " Easements," that it is not intended to repeat 

the discussion here. It will suffice to give a brief 

summary of the conclusions there arrived at. 

The cases on which the opinion that an easement 

can be created by a parol licence has been founded are, 

Webb V. Paternoster (/) ; Wood v. Lake {g) ; Winter v. 

Brockwell {h) ; Liggins v. Inge (i) ; Wood v. Manlty (A), 

and Taylor v. Waters (/). 

{e) Co. Litt. 9b. 

(/) Palm. 71 ; RoU. 143, 152 ; Noy, 98 ; Pop. 151 ; God. 282. 

O) Sayer,3. 

(A) 8 East, 308. 

(i) 7 Bing. 682. 

ill) 11 Ad. & E. 34 ; 8 Per. & D. 6. 

(0 7 Taunt. 374. 
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In Webb v. Paternoster, it is not clear that the 
licence was a parol licence, as the plaintiff is spoken of 
as a grantee ; or possibly the licence was a licence 
coupled with an interest. Moreover, the judgment of 
Doddridge, J., in that case is in strict accordance with 
the opposite doctrine. Wood v. Lake was possibly 
decided on the ground, that the action was an action 
of assumpsit fi)unded on promise. If not, it is ex- 
pressly overruled in Wood v. Leadbitter {m). Wood v. 
Manley was a case of licence coupled with an interest. 
Taylor v. Waters is to the point; but, after being 
doubted by the Court of King's Bench, was disregarded 
by the Court of Exchequer in Wood v. Leadbitter , as 
being to the last degree unsatisfactory, as contrary to 
principle and to the earlier authorities and founded on 
misconception of previous cases. Winter v. Brockwell 
and Liffgins v. Inge were case^ of licence being granted 
by the owner of the dominant to the owner of the 
servient tenement to do some act on his own land, the 
necessary consequence of which is the extinguishment 
of the easement. 

The doctrine that an easement can only be created 
by deed is supported by a long series of authorities (w). 

But two cases may be especially cited in which the 
question has been elaborately discussed, and the decisions 
have been to this effect. The first of these is Hewlins 
V. Skippam (o) in the King's Bench, There, the de- 



(w) 13 M. & W. 838. 

(^n) Bradley v. CHU, 1 Lut. 69 ; Fentiman v. Smithy 4 East, 107 ; 
Rex V. Inhabitants of ffordonr-on-the-Hill, 4 M. & S. 662 ; Bryan 
V. Whistler, 8 B. & Cr. 288 ; 2 Man. & Ry. 318 ; Cocker v. Corcper, 
1 C. M. & R. 418 ; Shepherd's Touchstone, 230. 

{0) 6 B. & Cr. 221 ; 7 D. & R. 783. 
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fendant^ for a valaable consideration given to him by 
the plaintiff^ assented to the plaintiff's making a drain 
at considerable expense in his land. In an action 
brought against the defendant for afterwards stopping 
up the drain^ Graham, B., directed a nonsuit. A rule 
was obtained to set aside the nonsuit, but the court 
upon argument discharged it. Bayley, J., in deliver- 
ing the judgment of the court, after reviewing all the 
authorities, said, ^^ On these grounds, therefore^ that the 
right claimed by the declaration is a freehold right, and 
that, if the thing claimed is to be considered as an 
easement, not an interest in the land, such a right 
cannot be created without deed, we are of opinion that 
the nonsuit was right." 

The other case, which authoritatively decides the 
question, is that of Wood v. Leadbitter {p). In this 
case the defendant, to an action for an assault and false 
imprisonment, pleaded that, at the time of the alleged 
trespass, the plaintiff was in a certain close of Lord 
EgHnton's, and that the defendant, as the servant of 
Lord Eglinton, removed him there&om. The plaintiff 
replied that, at the time of such removal, he was in the 
said close "by the leave and license of Lord Eglinton," 
It appeared that the plaintiff had purchased a ticket 
for the stand at Doncaster, signed by Lord Eglinton. 
And the question in the case was, whether the leave 
given by such ticket was revocable ; and, if so, whether 
without first returning the money paid for it. The 
court took time to consider its decision ; and, in de* 
livering the judgment, Alderson, B., said, " That no 
incorporeal inheritance affecting land can either be 
created or transferred otherwise than by deed, ife a pro- 
position so well established that it would be mere pe- 

ip) 13 M. & W. 888. 
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dantry to cite authorities in its support. All such 
inheritances are said emphatically to be in grant, and 
not in livery, and to pass by mere delivery of the deed. 
In all the authorities and text books on the subject, a 
deed is always stated or assumed to be indispensably 
requisite. And although the older authorities speak of 
incorporeal inheritances, yet there is no doubt but that 
the principle does not depend on the quality of interest 
granted or transferred, but on the nature of the subject 
matter: a. right of common, for instance, which is a 
profit a prendrey or a right of way, which is an ease- 
ment, can no more be granted or conveyed for life or 
for years without a deed, than in fee simple. If we 
had to decide this case on general principles only, and in- 
dependently of authority, it would appear to us perfectly 
clear that no such right can be created otherwise than 
by deed." He then elaborately commented on the 
cases quoted in the plaintiff's behalf^ and concluded 
that the case of Taylor v. Waters (q) was the only 
one necessarily supporting the plaintiff's proposition, 
that there the real difficulty was not discussed nor even 
stated, and concluded by giving judgment in favour of 
the defendant. 

Mr. Gale gives as the result of the decided cases, 
that a man may, in some cases, by parol licence re- 
linquish a right which he has acquired in addition to 
the ordinary rights of property, and thus restore his 
own and his neighbour's property to their original and 
natural condition (r) ; but he cannot, by such means, 
impose any burthen upon land in derogation of the 
natural rights of property (s). 

(q) 7 Taunt. 374. 

(r) This subject will be discussed in the fourth chapter. 

(«) Gale on Easements, 3rd edit. 48. 
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But although at law an easement cannot be created 
without a deed under seal, jet when persons have^ either 
by express covenant or by their tacit acquiescence in 
the creation of such a right, induced others to incur 
expense, such persons wiU be restrained by a court of 
equity jGrom afterwards depriving them of the benefit of 
their expenditure by insisting on the want of a legal 
title. 

The principles on which a court of equity will act 
in such cases are well laid down in Dann v. Spurrier{t), 
where Lord Eldon said, " I fully subscribe to the 
doctrine of the cases that have been cited, that this 
court will not permit a man knowingly, though but 
passively, to encourage another to lay out money under 
an erroneous opinion of title ; and the circumstance of 
looking on is in many cases as strong as using terms 
of encouragement ; a lessor (tt) knowing and permitting 
those acts which the lessee would not have done, and 
the other must conceive he would not have done, but 
upon an expectation that the lessor would not throw 
an objection in the way of his enjoyment. Still it 
must be put upon the party to prpve that case by strong 
and cogent evidence, leaving no reasonable doubt that 
he acted upon that encouragement." 

The principle on which this case was decided is one 
familiar to courts of equity (x). An instance of its 
application to the case of an easement will be found in 
The Duke of Devonshire v. £!fflin(y\ In that case 

(0 7 Ves. 231. 

(u) The case was one between lessor and lessee. 

(a?) Short v. Ta/ylor, 2 Eq. Cas. Abr. 622, pi. 3 ; Eagt India Com- 
pany v. Vincent, 2 Atk. 83 ; Jackson v. CatoVy 6 Ves. 688, and cases 
there cited ; Rochdale Canal Compa/n,y y. Kingy 2 Sim. N. S. 78. 

(y) 14 Beay. 630. 
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the defendant had consented to the plaintiff making a 
watercourse through his land, " upon condition of his 
being paid a proper and reasonable sum for his consent 
and permission." The watercourse was made at the 
plaintiff's expense, but no grant was executed, and no 
sum agreed on. After the watercourse had been used 
for nine years, the defendant stopped it up. It was 
held, that the plaintiffs were entitled to the use of the 
watercourse; a perpetual injunction was granted to 
restrain the defendant from obstructing it, and it was 
referred to the Master to settle a proper deed, and to 
ascertain a proper compensation. 

Another and an earlier instance is found in the Water- 
course Case{z). " A. diverted a watercourse, which put 
B. to great expenses in laying of soughs, &c., and the 
diversion being a nuisance to B., he brought his action, 
but an injunction was decreed upon a bill instituted for 
that purpose, it being proved that B. did see the work 
when it was carrying on, and connived at it, without 
showing the least discouragement, but rather the 
contrary." 

On another occasion. Lord Loughborough said, 
•* There was a case, I do not know whether it came to 
a decree, against Mr. George Clavering, in which 
some person was carrying on a project of a colliery, 
and had made a shaft at a considerable expense. Mr. 
Clavering saw the thing going on, and in the execution 
of that plan it was very clear the colliery was not 
worth a &rthing without a road over his ground ; and 
when the work was begun, he said he would not give 
the road. The end of it was, he was made sensible, 

{z) 2 Eq. Cas. Abr. 522, pi. 8. 



OF THE ORIGIN OF THE RIGHT. 45 

I do not know whether by decree or not, that he was to 
give the road (a). 

Other cases are reported to the same effect (i), but 
most in point are two recent decisions ; the first is that 
in Davies v. Marshall {c). In that case a landlord had 
granted a lease of certain premises, together with the 
ancient lights appurtenant thereto, in consideration of 
certain improvements, one of which was the opening of 
certain new windows. The landlord subsequently let 
the adjoining land to another person, who proceeded to 
block up the lights of these premises. It was held, 
that the case did not stand only on a footing of ancient 
lights, and that neither the landlord himself nor any 
one claiming under him could block up these new 
windows. The second is that in Cotching v. Bassett [d ) ; 
here the owner of a dominant tenement, in the course 
of rebuilding, altered the ancient lights. This was 
done after communication with the owner of the ser- 
vient tenement, and with the knowledge of his sur- 
veyor, but without any express agreement. The court 
granted a perpetual injunction to restrain the servient 
owner from obstructing the lights as thus altered. 

In the case of window lights, it is probable that mere 
tacit acquiescence would not bind the owner of the ad- 
joining premises. For, in this case, the conduct of a 
man laying out money in the improvement of his 

(fl) Clarering's Case, cited 5 Ves. 690. 

(J) Williams v. Uarl of Jersey, Cr. & Ph. 91 ; Moreland v. Mich- 
ardson, 22 Beav. 596 ; Powell v. Thomas, 6 Hare, 300 ; Duke of 
Beanfort v. Patrick, 17 Beav. 60 ; Som^erset Coal Company v. Har- 
court, 24 Beav. 671 ; 2 De G. & J, 696 ; Laird v. Birkenhead Bail- 
way Company, Johns. 600. 

(c) 1 Dr. & Sm. 667. 

id) 32 Beav. 101 ; 32 Law J. Rep. N. S., Ch. 286. 



46 OF THE ORIGIN OF THE RIGHT. 

premises Is natural enough, without implying a promise 
from his neighbour not to interfere with these improve- 
ments ; but no man in his senses would lay out money 
upon his neighbour's land^ unless under the security of 
a promise that the neighbour would not exercise his 
power of frustrating the object of that expense. 

To return to the acquisition of window lights by 
agreement at law. We have seen that the right must 
be created by deed, and that this deed must be in the 
form of a grant, in order that the obligation may be 
binding at law upon all future owners of the servient 
tenement, and to avoid the legal rule that the burthen 
of a covenant does not, except in cases between land- 
lord and tenant, run with the land (c). 

It must, however, be remembered that it is not ne- 
cessary to use any particular form of words in order to 
constitute a grant, A deed, which is in form a cove- 
nant, may operate as a grant. This will be the case 
where, upon the instrument, an intention appears to 
confer a right which will affect the land of the cove- 
nantor, and the right intended to be conferred is one 
capable of being made the subject of a grant, as an 
easement. 

So, in a recent case in the House of Lords (/), it 
was held, that a covenant, that " all persons to whom 
certain minerals were allotted should not be subject to 
action for damage on account of damage done to the 
surface of the land by working the minerals," operated 
as a grant to such persons of a right to disturb the 
surface of the land, and therefore that the assignee of 
the covenantor could maintain no action on that ac- 

(«) Vide ante, Chap. I. 

(/ ) Rowhotham t. WHsotif 8 H. L. Cas. 848. 
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count, "It is undoubted," said Lord Wensleydale, 
*' that no particular words are necessary to a grant ; 
and any words which clearly show the intention to give 
an easement which is by law grantable are sufficient to 
effect that purpose. If the words could only be read 
as amounting to a covenant, it must be admitted that 
such a covenant would not affect the land in the hands 
of the assignee of the covenantor ; but if they amount 
to a grant, the grant would be unquestionably good, 
and bind the subsequent owners of the surface." 

Applying this principle to the case of window lights, 
it would seem that from a covenant by the owner of the 
adjoining land, that he would not in any way obstruct 
the access of light and air to the windows of his neigh- 
bour's tenement, would be implied a grant from him 
to his neighbour of the right to window lights over his 
land. 

It is remarkable that, in practice, express grants of 
the right to window lights are not to be met with. 
This probably arises from the exceptional and negative 
character of the right, which consists wholly in a re- 
straint of the natural powers of the adjoining owner to 
use his own land in whatever manner he pleases; and in 
the consequent difficulty of framing a proper form of 
grant for such a right. Partly also it no doubt arises 
from the comparatively small commercial value of such 
rights up to a recent date. 

Express covenants to refrain from interfering with a 
neighbour's enjoyment of light and air are also rare. 
Their place has been supplied by covenants by a man 
to refrain from using his own land in some particular 
way ; as for instance, that he will refrain from building 
on it, either wholly or in part, or above a certain height. 
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From such covenants the effect follows that the neigh- 
bour will enjoy his window lights uninterrupted; but 
such uninterrupted enjoyment is not stated by the cove* 
nant as the intended^ nor is it the primary object thereof. 
Stilly as the right to window lights is often secured by 
such covenants, it is necessary that their incidents 
should be discussed in this treatise. But as those inci- 
dents differ considerably from the incidents of the right 
to window lights properly so called, their discussion 
will be postponed to the fifth chapter, after the con- 
clusion of the inquiry into the acquisition, extent, and 
loss of the ordinary right. 



Section III. 
Of the Acquisition of the Right by Implied Agreement. 

This important mode of acquisition of the right falls 
into two divisions. In the first of these, there is an 
implied grant of the right to window lights, arising 
fi'om the principle that a man cannot derogate from his 
grant. In the second, there is an implied grant of the 
right arising from the presumed intention of the person 
who was owner of two tenements, one of which enjoyed 
as quasi-easement over the other previously to their 
severance. 

Mr. Gale indeed is of opinion that really the latter 
principle is that on which an implied grant of the right 
is always based. And he is also of opinion that in 
every case in which two tenements, the one quasi- 
dominant the other quasi-servient, are separated, such 
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an implied grant arises (g). This opinion is in great 
measure based on the rule of the French code as to the 
** destination du pfire de famille" (A). 

It is conceived that neither of these opinions is con- 
sistent with English law; and that the authorities, 
especially some of more recent date than the last edition 
of Mr. Gale's work, warrant the division into two 
branches of cases of implied grant of the right, and 
disprove the opinion that such an implied grant arises 

(ff) Gale on Easements, 8rd edit. p. 82. 

(h) The French law as to the " destination du pdre de famille " is as 
follows : — ** On appelle destination du p^re de famille la disposition on 
I'arrangement que le proprietaire de plusienrs fonds a fait, et sonvenl 
m^e, lorsqne les choses sont fort anciennes, a laisse subsister ponr lenr 
nsage respectif. Get arrangement, d'apr^s ce que nous venons de dire, 
doit etre le resultat de signes permanents ; sans cela on ne pourrait en 
enduire nne volonte de creer une veritable assujetissement d'un fond« 
envers nn autre. Quelqnefois un fonds tire avantage d'un autre, sans etr< 
r^ciproquement assujeti k quelque incommodite qui ^tablisse une sorte 
de compensation ; d'autres fois ce service est reciproque ; mais ces dif- 
ferences ne changent rien k la nature et aux effets de cette distribution. 
Si, par la suite, ces fonds viennent k appartenir ii differens maitres, soit 
par Talienation, soit par la disposition qu'en fait le proprietaire, soit par 
nn partage ehtre ses heritiers, le service que Tun tiroit de Tautre, qui 
etoit simple disposition du p^re de famille lorsque ils appartenoient au 
meme, devient service une fois que les objets passent dans les mains de 
proprietaires differens. C'est nne presomptlon que la loi deduit de 
rintention probable des parties ; mais conmies toutes les presomptions 
de ce genre, elle n'a lieu qu'^ defaut d'une volonte exprimee dans les 
titres, volonte qui pourroit ^tre different de ce que la loi presnme." — 
Pardes8U8. Trait i des Servitudes^ 1838, Vol. II. p. 119. The Code 
Civil contains the following article on the subject :— " Si le proprietaire 
de deux heritages entre lesquels il existe une signe apparente de servi- 
tude dispose de Tun des heritages, sans que le contrat contienne aucune 
convention relative k la servitude, elle continue d'exister activement on 
passivement en faveur du fonds ali^n^ ou snr le fonds aliens." — Code 
avil, 694. 

D 
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in all cases of the severance of two such tenements. 
We now proceed to investigate the authorities. 

First, as to the cases in which the implied grant 
arises from the principle that a grantor cannot derogate 
from his grant. 

The case oi Palmer v. Fletcher (i) is the first leading 
authority on the point. The fiiUest, and apparently 
most accurate, report of the case is that in Levinz. 
From this it appears, that A., having built a house, let 
the house to B., and the rest of the ground to C, that 
C. obstructed the lights of the house, and that B. 
brought an action against him for so doing. Three 
points were raised and discussed : — 

(1.) A man builds a house on his own lands, and 
afterwards sells the house to one, and the land adjoining 
to another, who obstructed the lights. It was held 
that, although it be a new messuage, yet a person who 
claims the land by purchase from the builder cannot 
obstruct the lights any more than the builder himself 
could, who could not derogate from his own grant, for 
the lights are a necessary and essential part of the 
house. For, it is said in Siderfin, who speaks of the 
case as one between two lessees from the builder, 
" autrement serra in le poyar del lessor pur frustrate et 
avoid son grant demesne, car per son grant del meason 
les windows, gutters, &c., passer." This was held by 
Twisden and Wyndham, JJ., dubitante Kelynge, J. 

(2.) Had the land been sold first, and the house after- 
wards, the vendor might stop the lights, per Kelynge, J., 
but Twisden, J., held that he could not stop them in any 
case. 

(0 1 Sid. 1G7 ; 1 Lev. 122 ; I Keb. 653, 626, 794. 
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(3.) A stranger^ having lands adjoining to a messuage 
newly erected, may stop the lights thereof; for the 
building of any man on his lands cannot hinder his 
neighbour doing what he will with his lands ; otherwise, 
if the messuage had been ancient, so that he has gained 
a right in the lights by prescription. This was held by 
the whole court. 

In Bowry v. Pope{k\ the principle of the first point 
in Palmer v. Fletcher , that the grantor or one claiming 
under him cannot obstruct the access of light to the 
house sold, is assented to ; though, as the defendant in 
that case was a stranger, the principle did not apply. 
And the same principle was enunciated in Cox v. 
Matthews {l)^ by Hale, C. J. 

In Rosewell v. Pryor {m\ Holt, J., said, " If a man 
have a vacant piece of ground, and build thereon, and 
that house has very good lights, and he lets this 
house to another; and after he builds upon a contiguous 
piece of ground, or lets the ground contiguous to 
another, who builds thereupon to the annoyance of the 
lights of the first house ; the lessee of the first house 
shall have an action upon this case against such builder, 
&c., for the first house was granted to him with all the 
easements and delights then belonging to it." 

And again it was said by the Court of Queen's 
Bench, *^ If a man build next to a vacant piece of 
ground of his own, and then sell the new house, keep- 
ing the ground in his own hands, he cannot build upon 
the waste ground so as to stop the lights of the house ; 
for, by sale of the house, all the lights and all neces- 

(Jt) 1 Leon. 168. 
(Z) 1 Vent. 237, 239. 
\m) 6 Mod. 116. 

d2 



52 OF THE OBI6IN OF THE RIGHT. 

saries to make them useful pass ; for by sale of the 
house, all the conveniences it has will pass ; and as he 
himself cannot build to the prejudice of the new house 
sold, so cannot the lessee of the vacant ground do it : 
but if, in that case, he had sold the vacant ground 
without reserving the benefit of the lights, the court 
doubted in that case that vendee might build so as to 
stop the lights of his vendor, because he parted with the 
ground without reserving the benefit of the lights (n)." 
And in Pomfret v. Ricroft (o), it is stated as the result 
of the cases on the subject, '^ That no man can dero- 
gate from his own grant. Therefore, if I have a house 
with certain lights in it, and land adjoining, and I sell 
the house but keep the land, neither I, nor any one 
claiming under me, can obstruct the lights by building 
on the land ; for by selling the house I sell the ease- 
ment in the land also. So, semble, if I sell the land 
and keep the house, my vendee cannot obstruct the 
light by building on the land." 

In Canham v. Fhk(p)y Bayley, B., said, *'If I have 
a house surrounded by my land, and sell the house, I 
sell the right to light firom the windows. The sale of 
the house as it stands gives a right to the lights coming 
in at the windows, without necessity for twenty years 
possession of the easement." 

In Coutts V. Gorham (9), it was decided that a tenant 
cannot obstruct the lights of a house demised by his 
lessor previously to his own lease. 

(n) Tenant v. Ooldivin, 6 Mod. 814 (vide also the cases there re- 
ferred to) ; 1 Salk. 360 ; 2 Lord Raymond, 1089. 

(o) 1 Wms. Saund. 823, note {I). 

Ip) 2 C. & J. 128 ; 2 Tjt. 167. The words quoted are taken from 
the latter report. 

iq) 1 M. & M. 396. 
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And In a recent case before the House of Lords, in 
which the owner of two adjoining tenements granted 
one of them, it was held that anything which was used 
and was necessary for the comfortable enjoyment of 
the property which was granted, followed from the 
grant; and that certainly this was so if the conveyance 
contained the usual words (r). 

And, lastly, in the case of Herz v. The Union Bank 
of London {s\ in which the plaintiff had taken pre- 
mises on which to carry on his trade as a diamond mer- 
chant, Stuart, V. C, said, " There appears to be no 
sound principle on which, when the demise of the 
house is to a person known to sustain such a character 
as that any diminution of the lights would disturb his 
enjoyment in that character, the reversioner can be 
allowed to withdraw or obstruct anything necessary 
to his enjoyment of the demised property in that 
character." 

These authorities amply warrant the proposition, that 
when the owner of two properties, one of which under 
his ownership has enjoyed a continuous and apparent 
quasi easement (0 over the other, as the right to window 
lights, disposes of the window property which has en- 
loyed that quasi easement, there is at the same time an 
implied g^int by him of the quasi easements which 
have been enjoyed therewith. So that if he parts with 

(r) Emart v. Coehrcme^ 7 Jur. N. S. 926. The case was Scotch, but 
it was stated that English and Scotch law was in this respect identical. 
It was followed and approved in Hall y. Ijwnd^ 1 N. R. 287 ; 9 Jur. 
N. S. 206. 

(«) 2 Giff. 686 ; so, Jaeomh v. Knight, 32 Law J. Rep. N. S., Ch. 
601. 

{t) This and similar terms, though barbarous, are of such great con- 
venience that no apology for their introduction is necessary. 
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a tenement which has enjoyed the right to window 
lights over another part of his property, he, and con- 
sequently those claiming under him, are bound by an 
implied grant of the right, and are debarred firom in any 
way using the part of the property retained so as to 
interfere with that right. They also warrant the further 
proposition, that this implied grant results from the 
general principle that a grantor cannot derogate from 
his grant. 

This principle is considered also to apply when the 
owner of the two properties parts with them at the same 
time, or at times so near as to be virtually the same. 

So, when houses were sold in lots almost at the same 
time by the same owner, the occupier of one was held 
able to maintain an action against the occupier of the 
other for obstructing his window lights, even though 
neither house was complete at the time of the sale (m). 

And in another case, the plaintiff had purchased a 
house, and the defendant had at the same auction pur- 
chased the adjoining land, upon which a building one 
story high had formerly stood. In the conveyance to the 
plaintiff, the house bought by him was described as 
bounded by a piece of building land belonging to the 
defendant. In spite of this description, it was held 
that the defendant could not build to a greater height 
than one story, if by so doing he obstructed the window 
lights of the plaintiff's house. In delivering judgment, 
Tindal, C. J., said, " It is well established by the de- 
cided cases, that where the same person possesses a 
house having the actual use and enjoyment of certain 
lights, and also possesses the adjoining land, and sells 

(w) Compton v. Michards, 1 Price, 27. 
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the house to another person ; although the lights be 
new, he cannot, nor can any one who claims under him, 
build upon the adjoining land so as to obstruct or 
interrupt the enjoyment of those lights. And in the 
present case, the sales to the plaintiff and defendant 
being sales by the same vendor, and taking place at 
one and the same time, we think the rights of the par- 
ties are brought within the application of this general 
rule (a:)." 

But it must be borne in mind, that, to come within 
the principle of these cases, the quasi easement must at 
the time of the disposition be continuous and apparent. 
Therefore, where at the time of the sale of the two 
tenements there were openings ^^ wholly of an uncertain 
character, which would have been equally appropriate 
for a door, a window, or any other purpose to which 
such an opening might possibly be applied," no ease- 
ment can arise in respect thereof (y). 

Mr. Gale states that upon the severance of two tene- 
ments, if the grantor retains the quasi-dominant tene- 
ment, he will also retain the easements which have 
been enjoyed therewith under his ownership (ar), pro- 
vided such easements were apparent and continuous. 
It is conceived that this proposition is not maintainable 
and that upon such a severance there is no implied 
reservation of an easement, which at the time of the 
grant was enjoyed by the tenement retained, except it 
be expressly reserved. As the difference of opinion on 

(a?) Swanhorotigh v. Coventry, 9 Bing. 305 ; 2 M. & Sc. 362. 

(y) Glave v. Harding, 27 Law J. Rep., N. S., Ex. 286, per Bram- 
well, B. 

(z) Gale on Easements, 3rd edit. p. 82, et seq. The opinion of the 
editors of Saunders* Reports seems to be the same, 1 Wms. Saund. 323, 
note (^). 
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this point is considerable^ the authorities on the sub- 
ject will be examined at some little length. 

In Palmer v. Fletcher (a), the opinion of Kelynge, J., 
was '^ that if the land be sold first, and the house afters- 
wards, the vendee of the land might stop the lights." 
But Twisden, J., was of a contrary opinion, and the 
question was not before the court in the case. 

In Tenant v. Goldwin (b), it is said, '^If in that case 
he had sold the vacant ground, without reserving the 
benefit of the lights^ the court doubted, in that case, 
that vendee might build so as to stop the lights of 
the vendor, because he parted with the ground without 
reserving the benefit of the lights." In the report of 
this case in Salkeld there is no reference to this dictum. 
But in the report in Lord Baymond, it is given in 
stronger terms, and is ascribed to Lord Holt : " If he 
had sold the vacant piece of ground, and kept the house^ 
without reserving the benefit of the lights, the vendee 
might build against his house." 

In the case of Riviere v. Bower {c)^ at Nisi Prius, 
where the plaintiff, the owner of a house, divided it 
into two tenements, and let one of them, Abbott, C. J.^ 
held that the lessee was Uable to an action on the case, 
for obstructing windows existing in the landlord's house 
at the time of the demise, although the windows were 
of recent construction, and there had been no stipula- 
tion against the obstruction at the time of demise. 

So in Pyer v. Carter (d), where the owner of the 
adjoining houses sold one of them, it was held that the 

(a) 1 Lev. 122. 

(J) 6 Mod. 314 ; 1 Sal. 860 ; 2 Lord Raymond, 1089. 

(o) By. & Moo. 24. 

id) 1 H. & N. 916 ; 26 Law J. Bep., N. S., Ex. 268. 
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purchaser was subject to the burden of existing drains 
beneath his house for the benefit of the property re- 
tained, without any express reservation, and the vendor 
and those claiming under him were entitled to have the 
use of such drains as they were used at the time of the 
sale. 

But in a later case in the Court of Exchequer, the 
owners in fee of a house and adjoining land granted in 
1855 a lease thereof to trustees for 99 years, under a 
covenant to build on it only according to a certain plan. 
In 1856, the owners conveyed the reversion in fee of 
the land to the trustees ; and in 1857 conveyed the house 
to a person under whom the plaintiff claimed. The 
defendant, with the leave of the trustees, built upon 
the land first sold, so as to obstruct window lights of 
the plaintiff. The court held that no action was main- 
tainable against the defendant for so doing, and that the 
restrictions in the previous lease did not affect the case. 
" My brother Petersdorff contends," said Martin, B., 
" that, notwithstanding the grant of the land in these 
(the most general) terms, the purchasers are restricted 
in their use of it, so that they cannot make any erection 
upon it which obstructs the light and air of the plain- 
tiff's house. I know of no authority for that position. 
There is an absolute conveyance of the land, which, as 
against the grantor, gives every right which a grantee 
would have, that is, to use it in a lawful way " (c). 

The decision of Lord Westbury in Svffield v. 
Brown (/), decided in 1864, may be considered to 
have finally settled this question. In that case the owner 



(tf) White V. Bass, 7 H. & N. 722. 

(/) Nuffield V. BroTcn, 33 Law J. Rep., N. S., Ch. 249 ; 3 N. R. 340. 

d5 
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of a freehold wharf and dock had allowed the bowsprits 
of vessels lying in the dock to project over the wharf, but 
there was no legal easement of this character prior to 
the unity of ownership. In 1845 he sold the wharf, 
without any reservation in the conveyance. He after- 
wards sold the dock. After the sale of the wharf, the 
bowsprits of vessels in the dock were still allowed to 
project over it, but not as of right. In 1863 the owner 
of the wharf commenced the construction of warehouses 
on it, which would prevent the bowsprits of vessels in 
the dock projecting over it, and would so confine the 
use of the dock to smaller vessels. Then the owners 
of the dock filed their bill for an injtmction, and the 
Master of the Rolls granted a perpetual injunction, on 
the authority of Pyer v. Carter ( g) and Hincftcliffe v. 
The Earl of Kinnoul{h). But, on appeal, Lord 
Westbury, C, dissolved the injunction, and dismissed 
the bill with costs, on the grounds that if the owner of 
two tenements grant one of them to a purchaser, and 
the grant be unlimited in terms and without express 
reservation, there is no implied reservation or re-grant, 
in favour of the tenement retained, of a quasi-easement 
which at the time of the grant was enjoyed with the 
tenement retained, though such quasi-easement were 
continuous or apparent. His lordship's judgment is so 
conclusive on the question, and so satis&ctorily disposes 
of the supposed authorities for the opposite opinion, 
that it is given here nearly verbatim :^- 

^* The effect of this," (the decision of the Master of 
the Rolls,) " is, that if I purchase, from the owner of 



07) 1 H. & N. 916 ; 26 Law J. Rop., N. S., Ex. 268. 

(^) 6 Bing. N. C. 1 ; 6 Sc. 650 ; 8 Law J. Rep., N. S., C. P. 105. 
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two adjoining freehold tenements^ the fee simple of one 
of those tenements, and have it conveyed to me in the 
most ample and unqualified form, I am bound to take 
notice of the manner in which the adjoining tenement 
is used or enjoyed by my vendor, and to permit all such 
constant or occasional invasions of the property con- 
veyed to me as may be requisite for the enjoyment of 
the retained tenement in as full and ample a manner as 
it was used and enjoyed by the vendor at the time of 
such sale and conveyance. This is a very serious and 
alarming doctrine. 1 believe it to be of a very recent 
introduction, and it is in my judgment unsupported by 
any reason or principle when applied to grants for 
valuable considerationSi That the purchaser had 
notice of the manner in which the tenement sold to 
him was used by his vendor for the convenience of the 
adjoining tenement is wholly immaterial, if he buys the 
fee simple of his tenement, and has it conveyed to him 
without any reservation. To limit the vendor's con- 
tract and deed of conveyance by the vendor's mode of 
using the property sold and conveyed is inconsistent 
with the first principles of law as to the effect of sales 
and conveyances. Suppose the owner of a manufactory 
to be also the owner of a strip of land adjoining it, on 
which he has been for years in the habit of throwing 
out the cinders, dust and refuse of his workshops which 
would be an easement necessary (in the sense in which 
that word is used by the Master of the Rolls) for the 
full enjoyment of the manufactory ; and suppose that I, 
being desirous of extending my garden, purchase this 
strip of land, and have it conveyed to me in fee simple, 
and the owner of the manufact6ry afterwards sells the 
manufactory to another person. Am I to hold my 
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strip of land subject to the right of the grantee of the 
manufactory to throw out rubbish on it ? According 
to the doctrine of the judgment before me, I certainly 
am so subject, for the case falls strictly within the rules 
laid down by his Honor, and it reduces them to an 
absurb conclusion. 

" The first introduction of this extraordinary doctrine 
appears to have been made in the following manner. 
A learned and ingenious author, the late Mr. Gale, 
published in the year 1839, a work of a great merit on 
this subject of easements, in which he derived from the 
doctrine of the French Code Civil certain rules with 
which he conceived that the law of England agreed; 
and inasmuch as these conclusions have been cited with 
approbation in some recent cases at common law, and 
as they form the principal support of the plaintiff's 
argument, it is right to state and examine them. The 
passage is this, ^ The implication of the grant of an 
easement may arise in two ways, first, upon the sever- 
ance of an heritage by its owner into two or more parts ; 
and secondly, by prescription. Upon the severance of 
an heritage a grant will be implied, first, of all those 
continuous and apparent easements which have in fact 
been used by the owner during the unity, though they 
have had no legal existence as easements; and secondly, 
of all those easements without which the enjoyment of 
the severed portions could not be had at all.' 

*^ It will be observed that the learned author is not here 
speaking of easements legally existing before the unity 
of possession, but of those which he supposes to arise 
for the first time by implication on the severance. 

" If nothing more be intended by this passage than to 
state, that on the grant by the owner of an entire heri- 
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tage of part of that heritage as it is then used and 
enjoyed, there will pass to the grantee all those con- 
tinuous and apparent easements which have been and 
are at the time of the grant used by the owner of the 
entirety, for the benefit of the parcel granted, then there 
can be little doubt of its correctness ; but it seems clear 
that the learned writer used the word * grant ' in the 
sense of reservation, a mutual grant, and intends to 
state that when the owner of the entirety sells and 
grants a part of it in the fullest manner, there will still 
be reserved to such owner all such continuous and ap- 
parent or necessary easements out of or upon the thing 
thereby granted as have been used by the owner for the 
benefit of the unsold ^part of the heritage during the 
unity of the possession. This is clearly shown by what 
is subsequently laid down, that it is immaterial which 
of the two tenements is first granted, whether it be the 
quasi-dominant or quasi-servient tenement. 

" But I cannot agree that the grantor can derogate 
from his own absolute grant so as to claim rights over 
the thing granted, even if they were at the time of the 
gi*ant continuous and apparent easements enjoyed by 
an adjoining tenement, which remains the property of 
him the grantor. Consider the easements as if they 
were rights, members, and appurtenances of the adjoin- 
ings tenement ; they still admit of being aliened or 
released ; and the absolute sale and grant of the land 
in or over which they are claimed is inconsistent with 
the continuance of anything abridging the complete 
enjoyment of the thing granted which is separable from 
the tenement retained, and can be aliened or released 
by the owner. 

" Many rules of law are derived from fictions ; and the 
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rules of the French Code, which Mr. Gale has copied, 
are derived from the fiction of the owner of the entire 
heritage, which is afterwards severed, standing in the 
relation of pire de familley and impressing upon the 
different portions of his estate mutual services and obli- 
gations, which accompany such portions when divided 
among the members of his &milj, or even, as it is said, 
in French law, when aliened to strangers. But this com- 
parison of the ^ disposition of the owner of two tene- 
ments' to the ^destination du ptre de familkf is a 
mere fanciful analogy, from which rules of law ought 
not to be derived ; and the analogy, if it be worthy of 
grave attention, fails in the case to be decided, for 
when the owner of two tenements sells and conveys 
one for an absolute estate therein, he puts an end by 
contract to the relation which he had himself created 
between the tenement sold and the adjoining tenement, 
and discharges the tenement so sold from any burden 
imposed upon it during his joint occupation ; and the 
condition of such tenement is thenceforth determined 
by the contract of alienation, and not by the previous 
user of the vendor during such joint ownership. 

" And this observation leads me to notice the fallacy 
in the judgment of the Court of Exchequer in the case 
of Py^r V. Carter y being one of the two cases on which 
his Honor relies. In Pyer v. Carter the owner of two 
houses sold and conveyed one of them to a purchaser 
absolutely and without any reservation, and subse- 
quently sold and conveyed the remaining house to another 
person. It appears that the second house was drained 
by a drain that ran under the foundation of the house 
first sold, and it was held that the second purchaser 
was entitled to the ownership of the drain, — that is, to 
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a right over the freehold of the first purchaser, — be- 
cause, said the learned judges, the first purchaser takes 
the house ^ such as it is.' But with great respect, the 
expression is erroneous, and shows a mistaken view of 
the matter ; for in a question, as this was, between the 
first purchaser and the subsequent grantee of his vendor, 
the first purchaser takes the house, not ^ such as it is.' 
but such as it is described and sold and conveyed to 
him in and by his deed of conveyance ; and the terms 
of the conveyance in Pyer v. Carter were quite incon- 
sistent with the notion of any right or interest remaining 
in the vendor. 

" It was held by the court that the easement 
was '"apparent," because the purchaser might have 
found it out by inquiry ; but the previous question is, 
whether he was under any obligation to make inquiry, 
or would be affected by the result of it, which, having 
regard to his contract and conveyance, he certainly was 
not. Under the circumstances of the case Pyer v. 
Carter y the true conclusion was, that, as between the 
purchaser and the vendor, the former had a right to 
stop and block up the drain where it entered his pre- 
mises, and that he had the same right against the 
vendor's subsequent grantee. I cannot look upon the 
case as rightly decided, and must wholly refuse to accept 
it as an authority. 

" But to the earlier cases cited by the court in Pyer 
V. Carter^ as authorities for its decision, there can be 
no objection. In Nicholas v. Chamberlaine (i), it was 
decided that if the owner of a house, being also owner 
of the land surrounding it, make a conduit through part 

(0 Cro. Jac. 121. 



r 
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of the land to the house, and then sell the house with 
its appurtenances, the right to the conduit passes ; that 
is to say, the court held that the conduit was a thing 
appertaining to the house, and as such passed under the 
conveyance ; and in the same case it was also decided 
that if the owner sell the land, reserving the house, the 
right to the conduit is reserved, a decision which merely 
amounts to this, that as the grant of a house is a grant 
of it with its appurtenances, so the reservation of a 
house is a reservation of it with its appurtenances. To 
this case, and to the case of Coppy v. t/. de JB, (A), or 
the case otSury v. Piyot (/), there can be no objection, 
but they do not give any support to the decision in 
Pyer v. Carter, 

*^ The other case relied on by his Honor, namely, 
Hinchcliffe v. Ttie Earl of Kinnoul, is of a .different 
character, and does not apply to the question of ease- 
ment reserved by implication on the grant of the quasi- 
servient tenement. In that case, there being two ad- 
joining houses belonging to the same lessor, it appeared 
that the coal cellar under one house was supplied through 
a shoot, the mouth of which opened in the yard of the 
other, and it was held that a demise by the owner of 
both houses, of the first house with its appurtenances, 
carried with it the right to use the coal shoot, and also 
a right of way to the coal shoot through the premises 
of the adjoining house, such way being necessary for 
the enjoyment of the coal shoot,— ra decision which rests 
upon the ordinary principle of law, that if I grant a 
tenement for valuable consideration, I also grant a right 

(*) 11 H. 7, 25, pi. 6. 

(0 Pop. 166 ; Palm. 444 ; Tudor's Leading Cases in Conveyancing, 
127. 
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of way to it through my land^ if such way be necessary 
for the enjoyment of the tenement granted. 

" This case might have had some application to the 
present^ if the dock had been the property first sold^ 
and had been conveyed with all privileges, easements, 
rights and appurtenances as then used and enjoyed by 
the vendor, he being still the owner of the adjoining 
wharf; but it is plain that no easement can arise by 
the necessary operation of a grant, unless it be in the 
power of the grantor to give such easement. It is true 
that there may be two tenements, as for example, two 
adjoining houses, so constructed as to be mutually sub- 
servient to and dependent on each other, neither being 
capable of standing or being enjoyed without the sup- 
port it derives from its neighbour, in which case the 
alienation- of one house by the owner of both would not 
stop him from claiming, in respect of the house he 
retains, that support from the house sold which is at 
the same time afforded in return by the former to the 
latter tenement (which was the case of Richards v. 
Rose {tn))\ but when the right claimed in respect of the 
tenement retained by the joint owner against the tene- 
ment granted by him is separable from the former 
tenement, it is severed and extinguished by the grant. 

*^ It must be borne in mind that I have been speaking 
throughout of cases where (as in the present) the ease- 
ment claimed had no legal existence anterior to the 
unity of possession, but is claimed as arising by implied 
grant or reservation upon the disposition of one of two 
adjoining tenements by the owner of both ; that is, in 
my opinion, an ingenious but fanciftd theory, which as to 

(m) 9 Ex. 218. 
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one part is not required by^ and as to the other part is 
wholly inconsistent with, the plain and simple principles 
of English law that regulate the effect and operation of 
grants of real property. 

*^ My decision is founded on the plain and simple rule, 
that the grantor, or any person claiming under him, 
shall not derogate &om the absolute sale which he has 
made." 

Since the decision of Suffield v. Brawny a case has 
come before Kindersley, V.-C, in which the owner of 
a house sold a portion of the land adjoining, and the 
purchaser of the land built upon it so as to obstruct the 
vendor's lights. His Honor said, " It has been deter- 
mined that if a person having a house on his land, the 
windows of which have existed for more than twenty 
years, sells a portion of the land, the purchaser may 
erect any buildings he pleases upon the land so sold to 
him, however much they may interfere with the lights 
of the vendor's house. This seems clearly to be the 
law, though it must be admitted that this law, if carried 
to an extreme, would in some cases produce great and 
startling injustice" (w). 

It may be remarked, in addition to Lord Westbury's 
comments, that a large proportion of the cases on which 
the decision in Pyer v. Carter and the opinion of Mr. 
Gale are founded are cases, not of an implied grant 
of an easement arising from the disposition of the 
owner of two tenements, but cases where a pre-existing 
easement, by reason of its necessity, remains notwith- 
standing the unity of possession. In more modem lan- 
guage the equivalent doctrine and expression would be, 

(n) Curriers^ Comjpany v. Corhett, 2 Dr. & Sm. 355 ; 5 N. R. 458. 
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they are cases where an easement is created de novo by 
reason of its necessity (o). 

So in Coppy v. J, de I}, (p), it is said, " Si on ad un 
tenint ove tiel gutter currant deins le tenint a un auter, 
coifit q'il purchase Tauter tenint, le gutter remaine et 
est auxy necessary come ceo fuit devnt" (y). 

And an anonymous case in Jenkins^ Centuries lays 
down, that " after such unity and feoffments, air, light, 
gutters and reparations remain not extinguished; for 
they are necessary for the life of man, and the support 
of houses "(r). 

And in Sury v. Pigot (5), it was said that a matter 
of necessity would not be extinguished by unity of 
possession. 

From these cases it appears that certain easements 
are in the eye of the law so necessary to the quasi- 
dominant tenement that they will be created de novo by 
an implied grant on the separation of it from the quasi- 
servient tenement. The principal, if not the only, 
instance of an easement at the present day held to be 
so created de novo is that of a way of necessity. Light 

(0) Pearson v. Spencer, I Best & Sm. 671 ; 3 Best & Sm. 761. 

(p) 11 H. 7, 25, pi. 6. 

{q} Of course the easement might be actually destroyed during the 
unity of ownership, and then would not arise de novo. " Si un ad un 
stream de water, que curge en un leaden pipe, la s'il purchase le terre 
ou le pipe est, et ceo succide et destroy, le watercourse est extinct, quia 
per ceo il declare son intent et purpose, qu'il ne voit eux enjoyer en- 
semble, viz., le watercourse et le terre." Lady JBrown*8 Case, cited in 
Sitry V. Pi^ot, most fuUy in Palm. 446. 

(r) Jenkins* Centuries 260, Century 6 ; Case, 67. 

Is) Pahn. 444 ; Pop. 166 ; 3 Bui. 329 ; Noy. 84 ; Salk. 153 ; W. 
Jones, 145 ; Tudor's Cases in Conveyancing, 127. The so called ease- 
ment was. a running stream of water which is now recognized to be a 
natural right of property. 
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is mentioned in the case cited from Jenkins as an ease-* 
ment of this class. But the necessity required in modem 
times for the creation de novo of such an easement is 
of the most stringent character ; and it would probably 
be held that a man could never in any case be left so 
devoid of the access, of light as to require an implied 
re-grant of it to him^ for in the worst case he would 
have access to the light fiilUng vertically upon his 
tenement (^). And this species of implied grant need 
not be enumerated among those by which the right to 
window lights can be acquired. 

There is another class of cases which it will be well 
to distinguish, those in which it has been decided that 
the owner of a house parting with the land or house 
adjoining does not lose his right of support for the 
house retained. This has been laid down in Richards 
V. Rose (m), where the owner of two houses buUt at the 
same time parted with one of them ; and in Murchie v. 
Black {x)y where a man sold land adjoining to a house 
of his own. In the latter case, the Court of Common 
Pleas decided, that, on the terms of the agreement, the 
right of support from the land sold was lost ; but Erie, 
C. J., in delivering judgment, said, " Had there been 
nothing more than a simple conveyance to the de- 
fendant, the vendor would no doubt have been entitled 
to the lateral support of No. 6 (the lot sold) for his 
own house." 

In Richards y. Rose the court treated the case as 
one of absolute necessity. But it is submitted that the 

(t) The cases of the owner of one story would be an exception, bnt 
one so rare as to fall within the maxim " De minimis non cmut lex." 
00 9 Ex. 218. 
(a?) 11 Jut. N. S. 608. 
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case is not one of an easement, but one of natural 
right of support for the soil, which has been repeatedly 
decided not to be lost, even when the owner of the 
surface has parted with a lower stratum of soil (y). 

Nor is this right affected by the character of the 
surface, the owner of Snowdon or Skiddaw is as much 
entitled to support for his soil as an owner of land in 
Komney Marsh. Now it is a maxim of English law, 
that whatever is affixed to the soil becomes, in contem- 
plation of law, a part of it (z). Therefore, if a man 
were to throw up an artificial mountain, or raise houses 
to any height upon his land, in the contemplation of 
law they would be part of the land itself. It is true, 
that he could not impose upon the owner of the ad- 
joining land the burden of the additional support 
required, until a right thereto was acquired by prescrip- 
tion or implied grant (a). But if the owner of the 
adjoining soil be himself the person erecting the mound 
or building which throws upon it the burden of addi- 
tional support, there is then no person to object to such 



(y) DugdaU v. BobertsoUf 3 E. & J. 696 ; Smart v. Morton, 5 Ell. 
& Bl. 30 ; Caledonian Railway Company y. Sproty 2 Macq. 449. In 
this case the Hoase of Lords intimated that the same result would 
follow on the demise of the lower storjr of a house, reserving the 
upper story. 

(«) " Quicquid plantatur solo, solo cedit." — Wentworth's OflSce 
of an Executor, 14th edit. p. 145. For the explanation of this maxim, 
vide Broom's Legal Maxims, 3rd edit. p. 387. So in the Roman Law, 
" omne quod solo insBdificatur, solo cedit." — Inst. II., Tit. I. 29. 

(a) Wilde v. Mingterley, 2 Roll. Abr. 566 ; ,Wyatt v. Harrison, 
3 B. & Ad. 871 ; Partridge v. 8coU, 3 M. & W. 220. Such a right 
does not come within the Prescription Act, 2 & 3 Will. IV. c. 71, but 
can only be acquired by the modes known to the common law. Bonomi 
V. Backhouse, E. B. & E. 622 ; Dom. Pioc. 7 Jur., N. S. 809. 
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additional burdens, and the new erections will at once 
become part of the land, and be invested with the 
ordinary legal rights thereof, one of which is the right 
to support. And these ordinary legal rights will of 
course remain on any severance of the property, except 
excluded or varied by agreement. 

On the same principle rests the case of Robins v. 
Barnes (6), which is one of the cases cited by Mr. Gale 
as supporting his opinion on this question. It is there 
said, " If A. is seised in fee of a house which hath cer- 
tain windows by prescription, and B. hath another house 
close adjoining to that, and B. tortiously erect a struc- 
ture on his own frank tenement which overhangs the 
house of A. and thereby stops his light, and, after, 
B. purchase in fee the house of A., and afterwards 
grant by lease to C. the house which was the house of 
A., C. has no remedy to abate this nuisance ; *' and in 
another report of the same case (c), it is stated that the 
court agreed, " That though one of the houses had 
been built overhanging the other wrongfully before 
they came into one hand, yet after, when they came 
both into the hand of Allen, that wrong was now 
purged, so that if the houses came afterwards into 
several hands, yet neither party could complain of a 
wrong before." The first part of the decision is per- 
fectly clear, that the grantee of the house could not 
claim an easement not enjoyed by the house at the 
time of his purchase. The second is to the effect, that 
on the purchase by the owner of the overhanging 
house of the tenement which it overhung, and whose 

(J)) 1 Roll. Abr. 936. Extinguishment, D. pi. 7. 
(c) Hobart, 131. 
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rights it thereby infringed, the house became as against 
all the world part of the land, and its overhanging 
position was therefore no injury to any man in the eye 
of the law. 

The other branch of cases in which the right to 
window lights arises by implied grant, is that in which 
the owner of two tenements, one of which enjoys a 
quasi-easement over the other, disposes of them simul- 
taneously without any valuable consideration to two 
different persons, either by his will or by a voluntary 
conveyance. In this case the quasi-dominant tenement 
will retain its easement, or rather a similar easement 
will be created de novo in its favour, provided that such 
easement be continuous and apparent (rf). For here 
we really have the case which the French law, by a 
fiction, presumes to exist in every case of the severance 
of two such tenements, that of the owner of an entire 
heritage imposing upon the different portions of his 
estate mutual services and obligations, which he intends 
to accompany such portions when divided among the 
different objects of his bounty. The doctrine of a 
grantor not being able to derogate from his grant does 
not affect these cases, as here all that each donee takes 
is from the free bounty of the donor, and this bounty is 
to be measured by his intentions either expressed or 
presumed in the absence of expression. 

In the case of Polden v. Bastard (e), where two 

(^) Apparent would no doubt be held to mean that which is ap- 
parent upon a careful inspection by a person ordinarily conversant with 
such matters. Vide I)/er v. Carter^ 1 H. & N. 922 ; Gale on Ease- 
ments, 3rd edit. p. 85. 

ie) 4 Best & Sm. 258. 
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tenements had been severed by will, the Court of 
Queen's Bench decided that a discontinuous easement 
would not pass with one of such tenements, unless 
words were used in the will expressly creating the case- 
ment de novo. But Blackburn, J., said, ^^ If with this 
cottage there had been enjoyed a continuous easement, 
then, by what is called the law of the disposition of 
two tenements, an easement would have passed at the 
time of the severance." And in Pearson v. Spencer (/), 
where two properties had been devised to different 
devisees, the same judge said, " We do not think that, 
on the severance of two tenements, any right to use 
ways, which during the unity of possession have been 
used and epjoyed in part, passes to the owner of the 
dissevered tenement, unless there be something in the 
conveyance to show an intention to create the right to 
use those ways de novo. We agree with what is said in 
Worthinglon v, Gimson (g), that in this respect there 
is difference between continuous easements, such as 
drains, &c., and discontinuous easements, such as a 
right of way. Pheysej/ v. Vicary (h) is an authority that 
the same rule, in this respect, applies to a will as to a 
deed." 

In this respect the Roman law resembled our own ; 
for although as a rule it allowed no servitude to be re- 
tained by the vendor except specifically reserved (t), 
yet when two properties were devised to different de- 

(/) 1 Best & Sm. 671. 

(g) 2 El. & El. 618 ; 29 Law J. Rep., N. S., Q. B. IIC. 
(A) 16 M. & W. 484. 

(i) Quidqnid venditor, servitntis nomine, sibi recipere vult, nomi- 
natim recipi oportet. Dig. viii. 4, 10. 
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visees, continuous quasi servitudes seem to have con- 
tinued to exist {k). 

As in this branch of cases the implied grant of the 
easement does really arise from the implied intention of 
the owner of the two properties, it is proposed to apply 
and confine to this branch the name of ^^ disposition 
of the owner of two tenements/' given by Mr. Gale 
to all the. cases of implied grant contained in this 
section. 

Perhaps the implied intention of the previous owner 
may not have been without weight in the decisions 
cited previously, that on a sale simultaneous, or nearly, 
so, of two tenements, the quasi easements which the one 
enjoys and to which the other is liable are converted into 
legal easements. For, without the aid of some such 
principle, it would seem that the right of the purchaser 
of the quasi servient tenement to take it discharged 
from such liability is as strong as that of the purchaser 
of the quasi dominant tenement to have the advantage 
of such enjoyment. 

Previously to the framing of the Prescription Act, 
the number of cases of the acquisition of the right to 
window lights by implied grant was much larger, for 
until that time, in all cases in which easements were 
gained by occupancy, they were considered, by a fiction 

(h) Binas qnis sedes habebat una contignatione tectas : ntrasque 
diversiB legayit : Dixi, quia magis placet tignnm posse daonun esse, 
ita nt certa partes cnjusqae sint contignationis, ex regione cujnsqne 
domini fore tigna : nee nllam invicem habitnros actionem, jus non 
esse immissnm habere. — ^Dig. yiii. 2, 36. A cnrions role is laid down 
as to the case where one house is given to a legatee, the other to the 
heir ; the heir may raise his house to the detriment of the lights of 
the other house, but must leave it light enough for daily use. Dig. yiii. 
2,10. 
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of law, as acquired by implied grant. Mr. Gale, 
indeed, still considers the acquisition by occupancy as 
a branch of the acquisition by implied grant. Since 
the passing of the Prescription Act, however, this is 
no longer so, for the right to window lights is now a 
matter juris positivi, depending on positive enactment ; 
and does not require, and ought not to be rested on, 
any fiction of an impKed grant {I). 

(0 Tapling v. Jones, 11 H. L. Caa. 290 ; 34 Law J. Rep., N. S., 
C. P. 342. 
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CHAPTER III. 

OF THE EXTENT OF THE RIGHT. 

The next subject for our consideration is the extent 
of the right to window lights, that is, the extent to 
which the owner of the land adjoining to the dominant 
tenement is restrained in the use thereof. The general 
rule is clear. The owner of the servient tenement 
must not make any such use thereof as will cause a 
sensible diminution of the value of the dominant tene- 
ment by the obstruction of the access to it of light and 
air, to such a degree as to interfere with the comfort of 
the dwellers in the house in the ordinary occupations 
of life, or with the beneficial use of the premises for 
the purposes of business. But if there be no obstruc- 
tion to this extent of light and air, he is at liberty to 
make what use he pleases of his land, even though some 
obstruction of the access of light and air to the domi- 
nant tenement be occasioned thereby. 

This rule is supported and explained by numerous 
authorities. In Back v. Stacey (a), Best, C. J., said, 
" It ivas not suflScient to constitute an illegal obstruc- 
' tion, that the plaintiff had, in fact, less light than be- 
fore ; nor that his warehouse, the part of his house 
principally affected, could not be used for all the pur- 
poses to which it might otherwise have been applied. 
In order to give a right of action and sustain the issue, 

(a) 2 C. & P. 465. 

e2 
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there must be a sensible privation of light sufficient to 
render the occupation of the house uncomfortable, and 
to prevent the plaintiff from carrying on his accustomed 
business on the premises as beneficially as he had for- 
merly done. It might be difficult to draw the line, but 
the jury must distinguish between a partial incon- 
venience, and a real injury to the plaintiff in the enjoy- 
ment of the premises." 

In one of the most recent cases on the subject, the 
rule here laid down is recognized and approved of by 
Wood, V. C, with one verbal correction. 

" First of all," said his Honor, " it is necessary to 
ascertain what it is that will at law support a claim for 
damages in respect of an injury done to a building by 
the obstruction of light and air ; and the authority to 
which I would refer, in preference to any other, upon 
this subject, is the summing up of Chief Justice Best 
in the case of Sack v. Stacey^ because that summing 
up has been approved of by the Lords Justices in a 
recent case before their Lordships. The Chief Justice 
told the jury, * In order to give a right of action, and 
sustain the issue, there must be a substantial privation 
of light sufficient to render the occupation of the house 
uncomfortable, and to prevent the plaintiff from carry- 
ing on his accustomed business as beneficially as he had 
formerly done.' With the single exception of reading 
(/r for andy I apprehend that the above statement cor- 
rectly lays down the doctrine in the manner in which 
it would now be supported in an action at law" (ft). 

In WelU V. Ody (c), Parke, B., said " A man can 

(5) Dent V. The Auction Mart Company ^ L. R., 2 Eq. 246 ; 35 Law 
J. Rep., N. S., Ch. 560. 
(o) 7 C. & P. 410. 
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bring no action for the loss of a look out or a prospect, 
but he may do so if the light and air which would 
come to his windows are diminished so as sensibly to 
diminish the value of his premises for occupation. 
The question, therefore, which I shall leave to you is, 
whether the effect of the defendant's building is to 
diminish the light and air so as sensibly to affect the 
occupation of the plaintiff's premises, and make them 
less fit for occupation ? " 

So in Parker v. Smith (d), Tindal, C. J., said, " It 
is not every possible, every speculative exclusion of 
light which is the ground of an action ; but that 
which the law recognises is, such a diminution of light 
as really makes the premises to a sensible degree less 
fit for the purposes of business." 

In Pr ingle v. Wernham («), Lord Denman's direction 
to the jury was, " The first question is, whether, in 
consequence of this building of the defendant's, the 
plaintiff has less light than before to so considerable a 
degree as to injure the plaintiff's property in point of 
value. To sustain this action there must have been a 
considerable diminution of light, and the merely taking 
off a ray or two will not be sufiicient." 

And in Embrey v. Owen (/), Parke, B., in deliver- 
ing the judgment of the court, after deciding that in 
that case the defendant had not infi*inged the plaintiff's 
rights by consuming the water of a stream to a mode- 
rate extent, continued, " The same law will be found to 
be applicable to air and light. These also are bestowed 
by providence for the common benefit of man, and so 
long as the reasonable use by one man of this common 

(/? ) 6 C. & P. 438. 
- (e) 7 C. & P. 377. 
(/)6Ex.363. 
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property does not do actual and perceptible damage to 
the right of another to the similar use of it^ no action 
will lie. A man cannot occupy a dwelling, and con- 
sume fuel in it for domestic purposes, without its in 
some degree impairing the natural purity of the air ; 
he cannot erect a building or plant a tree near the 
house of another, without in some degree diminishing 
the quantity of light he enjoys : but such small inter- 
ruptions give no right of action ; for they are necessary 
incidents to the common enjoyment of all." 

In an earlier case. Sir Thomas Plumer, M. R., said, 
" The plaintiffs have not stated precisely the injury to 
be experienced from the building of the defendants. 
Some windows, I must suppose, will be obscured ; but 
will the effect be prejudicial to the comfort of those 
residing in the house? It is said that the building 
will be injurious to the house ; but not that in the in- 
terval before the trial the comfort of those dwelling 
there will be affected.*' His Honor consequently de- 
clined to interfere by injunction (g). 

In a recent case before Lord Cranworth, C, which 
was one of obstruction to the window lights of a private 
residence, his Lordship considered, " That what the 
plaintiff was bound to show was, that the buildings of 
the defendant caused such an obstruction of light as to 
interfere with the ordinary occupations of life. The 
real question was, whether the light was so obstructed 
as to cause material inconvenience to the occupiers of 
the house in the ordinary occupations of life " (A). It 
would seem that, unless a very liberal construction be 
put on these expressions, they tend to narrow the extent 
of comfort from interference with which by the obstruc- 

(^) Wynstanley v. Lee, 2 Swan. 338. 

(h) Clarke y, Clark,!,, R., 1 Ch. 20 ; 36 Law J. Rep.,N. S., Ch. 153. 
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tion of light and air the occupiers of private residences 
enjoying a right to window lights have hitherto been 
protected. And it may be remarked that throughout 
the case his Lordship seems to have regarded the claim 
in this instance to the right with disapproval. 

The question of what is such an interference with a 
person's comfort as to be an infringement of his legal 
right was carefully considered by Knight Bruce, V. C, 
in the case of Walter v. Selfe (i). That case was one 
of the pollution of air by brick-burning and the pro- 
duction of vapours in the process. The Vice-Chan- 
cellor said, " The question then arises, whether this is 
or will be an inconvenience to the occupier of the 
plaintiff's house as occupier of it, — a question which 
must, I think, be answered in the affirmative ; though, 
whether to the extent of being noxious to human 
health, to animal health, or to vegetable health, I do 
not say nor deem it necessary to intimate an opinion ; 
for it is with a private not a public nuisance that the 
defendant is charged. And both on principle and 
authority the important point next for decison may 
properly, I conceive, be thus put : ought this incon- 
venience to be considered in fact as more than fanciful, 
more than one of mere delicacy or fastidiousness, as an 
inconvenience materially interfering with the ordinary 
comfort physically of human existence, not merely ac- 
cording to elegant or dainty modes and habits of living, 
but according to plain and sober and simple notions 
among the English people. 

'^ And I am of opinion that this point is against the 
defendant. As far as the human frame, in an average 

(i) 4 De G. & Sm. 322. 
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state of health at leasts is concerned^ mere insalubrity, 
mere unwholesomeness, may possibly, as I have said, 
be out of the case ; but the same may possibly be as- 
serted of stied hogs, melting tallow, and other such 
inventions less sweet than useful. That does not decide 
the dispute ; a smell may be sickening, though not in a 
medical sense. Ingredients may, I believe, be mixed 
with air of such a nature as to affect the palate dis- 
agreeably and offensively, though not unwholesomely. 
A man's body may be in a state of chronic discom- 
fort, still retaining its health, and perhaps even suffer 
more annoyance from nauseous or fetid air from 
being in a hale condition. Nor, I repeat, do I think 
it incumbent on the plaintiffs to establish, that ve- 
getable life or vegetable health, either universally 
or in particular instances, is noxiously affected 
by the contact of vapours and floating substances 
proceeding from burning bricks; for, as I have said, 
they have I think established, that the defendant's in- 
tended proceeding will if prosecuted abridge and di- 
minish seriously and materially the ordinary comfort of 
existence to the occupier and inmates of the plaintiff's 
house, whatever their rank or station, whatever their 
age, whatever their state of health." 

It is conceived that these observations will, mutatis 
mutandis, equally apply to the question what is such 
interference with the access of light and air to our 
neighbour's windows as to infHnge his right to window 
lights by diminishing the comfort of the dwellers in 
his house. It is true that the right, the question of the 
infringement of which the Vice-Chancellor was then 
discussing, was a natural right to property ; while the 
right to window lights is an acquired right. But this 
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difference applies to the origin of the rights, not to the 
quality of the respective rights when they have been 
called into existence. 

It is to be remembered that in the eye of the law it 
is the diminution of the value of the dominant tene- 
ment caused by the interference with the comfort of its 
inmates, and not the loss of the personal comfort of the 
inmates, that entitles the owner to his remedy (j). 

Two very important questions have been of late 
raised with regard to the extent of the right to window 
lights ; the one relating to the comfort of the inmates of 
the dominant tenement, the other to the use of that 
tenement for business purposes ; and neither of these 
can yet be considered as quite satisfactorily settled. 

The first question is, " Is there any difference in the 
amount of light and comfort to which the owner of a 
tenement in the country having a right to window 
lights is entitled, and that to which the owner of a 
tenement situate in a town having a similar right is 
entitled ? " 

No such difference was suggested until the recent 
case of Clarke v. Clark (A), before Lord Cranworth, C. 
There the plaintiff's house, for obstruction to the win- 
dows of which he filed his bill, was in the town of 
Bristol. The Chancellor, in delivering judgment, said, 
" The question is, whether there has been such a ma- 
terial interference with the light and air reaching the 
plaintiff's house as to cause material annoyance to 
those who occupy it. Questions on this subject 
are questions of degree, and are therefore very diffi- 
cult to deal with. All that can be done is to 

(j) Vide Wilson v. Townend, 1 Dr. & Sm. 324. 
(A) L. R., 1 Ch. 16 ; 35 Law J. Rep.^ N. S., Ch. 161. 

E 5 
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attend to the special facts in every case as it 
arises, and then to form an opinion as to whether 
the obstruction complained of is such as to deprive 
the complaining party of such a supply of light 
and air as he might reasonably calculate on enjoy- 
ing. 

" It is impossible to treat these as mere abstract ques- 
tions. Much must turn on the nature and locality of 
the windows, the supply of light to which has been in- 
terfered with. Persons who live in towns, and more 
especially in large cities, cannot' expect to enjoy con- 
tinually the same unobstructed volumes of light and 
air as fall to the lot of those who live in the country. 
The steady spread of buildings in and round large 
towns gradually but surely obstructs some of the light 
and air which the houses in the interior of the place 
formerly enjoyed. And in estimating the damage, if 
any, occasioned to this plaintiff, we must not omit 
the consideration that the place in which he complains 
of obstruction to light and air is a large and populous 
city." 

In Durelly. Pritchard(J.)y Turner, L. J., said, "I 
fully agree in the observations of the Lord Chancellor 
in the late case of Clarke v. Clark,'*'* And in Robson 
V. Whittingham (w), the same judge said, " I must say 
for myself I am entirely satisfied with the Lord Chan- 
cellor's judgment in the case of Clarke v. Clark, I 
think these cases had been carried too far before the 
decision in Clarke v. Clark was pronounced." 

This concurrence of authority in favour of there 
being a distinction between houses in town and houses 

(0 L. R., 1 Ch. 261 ; 35 Law J. Rep., N. S., Ch. 226. 
(w) 35 Law J. Rep., N. S., Ch. 228. 
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in the country, as to the extent of the right of a domi- 
nant tenement to window lights^ is very strong. But 
in the subsequent case of Yates v. Jack{n), Lord 
Cranworth, while regretting the effect of the abolition 
of local customs in derogation of this right, yet treated 
the right as being now, by the express enactment of the 
legislature, placed on the same footing in all localities, 
and decided the case without reference to the distinc- 
tion drawn by him in Clarke v. Clark. His Lord- 
ship's words in this case were, " I cannot part with 
this case without saying that I have come to the con- 
clusion at which I have arrived with great reluctance. 
It was stated at the bar, and I believe correctly stated, 
that up to the passing of the act 2 & 3 Will. 4, c. 71, 
there was a local custom in the city of London, ac- 
cording to which the owner of a house in any street 
was permitted to raise it to whatever height he might 
think fit. AU such local customs were abolished by 
the act I have alluded to. I suppose, therefore, that the 
legislature thought the custom to be one which was 
productive of inconvenience. But considering that, 
assuming the existence of a custom, all persons who 
were owners of houses in narrow streets must have 
known when they purchased them to what liabilities 
they were exposed fi:om the buildings of their opposite 
neighbours, I cannot but think the advantages derived 
from the custom probably exceeded its evils. The 
growing necessity for lofty buildings is shown by the 
great multiplication of them in all parts of the metro- 
polis ; and I cannot but fear that serious inconvenience 
may be felt by the abolition of the alleged custom, 

(») L. R., 1 Ch. 299 ; 35 Law J. Rep., N. S., Ch. 544. 
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assuming that I am correctly informed as to its exist- 
ence prior to the statute. With all this, however, 
sitting here to administer the law, I have no concern." 
In a previous case Wood, V. C, had used expres- 
sions of much the same purport, both as regarded the 
law then in force and the desirability of a change. 
He expressed his sense of difficulty in dealing with 
these cases in a large and improving town like the 
metropolis. He said that it was a question well de- 
serving the consideration of the legislature, whether 
there could not be some general act passed, by which 
arrangements could be made, and adjustments entered 
into, either through the medium of a jury or otherwise, 
for the purpose of enabling such improvements as were 
stopped by suits of this nature to be carried on. But 
until that was done, he could not allow even improve- 
ments to be made at the expense of others. He could 
not take away the light and air which the legislature had 
made the positive property of those in the possession of 
these easements (o). 

(o) Stokes V. The City Offices Company, 11 Jur., N. S. 660. It may 
be remarked on the opinions expressed in these two cases by Lord 
Cranworth and Vice-Chancellor Wood, that even were the local customs 
of the city of London in this behalf restored, or an enactment framed to 
])crmit improvements to be made and lofty buildings to be erected in 
populous places irrespective of the detriment thereby occasioned to 
rights to light and air, these improvements would be made at the ex- 
])ense of others. It could hardly be considered a public advantage 
to encourage the erection of new buildings which should render old 
buildings useless. And these new buildings would, of course, be liable 
to be rendered useless in their turn. The result might possibly be, a 
town of magnificent buildings in such proximity to each other that 
half the rooms in each should be unfit for purposes of business or 
habitation. Under the present law, the designer of such improvements 
can purchase the right of making them from the adjoining ovmer with 
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In the very recent case of Dent v. The Auction 
Mart Company {p)y Wood, V. C, elaborately con- 
sidered the effect of the preceding decisions on this 
point- 
He said: " Another difficulty which existed at the time 
when I heard this case has to my mind been removed 
by the recent decision in Yates v. Jack, namely, a sug- 
gestion in the previous case of Clarke v. Clark, whereby 
the Lord Chancellor appeared to indicate that there 
was some difference between the right to protection of 
a person residing in a town, and the right of a person 
residing in the country, who would have reason to 
expect a greater amount of light in his dwelling. I 
confess it always appeared to me there must have been 
some misapprehension of the view in which these ob- 
servations were put forward by the Lord Chancellor, 
and I should not have felt much embarrassed by them 
(for they could have been explained), but for an ap- 
parent acquiescence in the same view on the part of 
Lord Justice Knight Bruce, in Robson v. Whittingham, 
But I cannot suppose the Lord Chancellor or the 
Lord Justice to mean, that in reality there is any differ- 
ence between the right which a plaintiff has to seek the 
protection of this court when he lives in a town, and 

whose window lights they will interfere. And so long as it is worth 
the improver's while to pay the owner of the dominant tenement a 
sufficient compensation for the loss of his easement, such improvements 
will be made. If it be not worth his while to pay this price, the im- 
provements can hardly be considered a pnblic gain. The misfortune 
is, that np to the present time there are hardly any instances of dealing 
with such rights by purchase and sale, and precedents for so doing are 
wanting. In the Appendix to this Treatise it is attempted to do some- 
thing towards remedying this deficiency. 

{p) L. K., 2 Eq. 248 ; 35 Law J. Rep., N. S., Eq. 662. 
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that which he would have if he resided in the country. 
In the first place^ obstruction of light rarely occurs in 
the country ; towns are the places where light is wanted. 
The Romans, who were very accurate in their descrip- 
tion of this subject, divided servitudes into 'rural ' and 
'town' servitudes; and appropriated to the division of 
town servitudes the case non altius toUendi, which was 
considered to be a servitude which would be most likely 
to occur in a town residence ; rarely, if ever, in the 
country (y). Further than that, I may refer to the 
recent decision in Tipping v. The St. Helens Smelting 
Company {Limited) (r), where it was distinctly held, 
that the being subjected to a large amount of nuisance 
already is not a reason why one shoidd suffer more ; so 
that, if a man can point out an additional chimney 
which adds to his grievance, he has a right to interfere 
with the grievance so increased. There is the farther 
observation to be made, which I see the Lord Chan- 
cellor has referred to in Yates v. Jacky that the legisla- 
ture of late years appears to have taken a completely 
opposite view; because, whereas there existed by the 
custom of London a right to build on the site of an 
ancient messuage or toft, wholly irrespective of any 
rights that might be acquired by the neighbours, that 
right was abolished by the Prescription Act. That 

{q) This argnment is perhaps not altogether satisfactory. The dis- 
tinction between servitntes prcBdiorum urbanorvmt and servitutes 
pradiorum rusticorwm, though no doubt it arose from the one kind 
being more common in the country, the other in the town, soon lost all 
traces of its origin ; and servitudes were said to be of the former class 
when they affected the soil itself, of the latter class when they affected 
the superficies — that is, anything raised upon the soil. — Inst. II., 
Tit. m. Sandars' edition. 

(r) 4 Best & S. 608, 616 ; House of Lords, July 5, 1865. 
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must have been done on deliberation^ as it was decided 
in The Salters' Company v. Jay(8)y and Truscott v. 
The Merchant Tailors^ Company {t)j that the words, 
^ any local custom notwithstanding,' must have reference 
to the customs that existed in York and London ; and 
therefore the legislature must be taken to have thought 
it unreasonable, even in towns, to continue a privilege 
of that description. That being so, I confess I should 
have felt more difficulty than I do now, had it not been 
for the recent decision in Yates v. Jachy which puts it 
beyond all doubt that the Lord Chancellor did not 
entertain the view which his observations in Clarke 
V. Clark were supposed to imply. The Lord Chan- 
cellor in Yates v. Jacky having regard to this pro- 
vision of the legislature, and interfering as he did 
with reluctance, and doubting whether the custom 
was not better than the law as it now stands, never- 
theless said that ' he had nothing to do but to follow 
the provisions of the legislature, and in acting upon 
these he held that a house raised fifty per cent, in 
height at a distance of thirty feet from the house of 
the plaintiff was a nuisance within the purview of this 
court, from which the plaintiff, as owner of the house, 
must be protected." His Honor said that, as it ap- 
peared to .him, he had overcome the difficulty of the 
property being in a town and not in the country ; and 
decided the case on this footing. 

With this decision concurs that of Stuart, V. C, in 
Lyon V. Dillimore (u). The Vice-Chancellor's words 
in that case were, " With respect to what has been said 

(0 3 Q. B. 109. 
(t) 11 Ex. 865. 
{u) 14 W. R.611. 
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with regard to quantum of injury, no doubt the question 
is embarrassed by some dicta referred to in the argu- 
ment, or rather by the construction which has, perhaps, 
been unfortunately put upon them, and which might 
seem to indicate that there is one rule for the enjoyment 
of light and air for great towns, and another for country 
places — that because a man in a town usually has less 
light and air than a man in the country, that small 
amount of the property he enjoys may be more readily 
invaded. But this result, I am sure, was never in- 
tended or even contemplated." 

And in Mat' tin v. Headon (i;), Kindersley, V. C, after 
referring to the cases on this point, and lastly to that of 
Dent V. The Auction Mart Compani/, concluded, " The 
Vice-Chancellor in his judgment goes fully into these 
cases, and considers that the Lord Chancellor, in 
Yates V. Jack, though not expressly repudiating the 
doctrine, has yet expressed opinions inconsistent with 
it ; and Vice-Chancellor Wood concludes, and I agree 
with him, that any apprehension as to the effect of the 
prior decisions is now removed, and that we need have 
no idea as to any difference between the cases in 
populous towns and the country." 

The result of these decisions appears to be, that the 
extent of the right to window lights is the same, 
whether the dominant tenement to which the right is 
attached be situate in a town or in the country; and 
that the expressions of Lord Cranworth in Clarke v. 
Clark must be considered as expressing the ordinary 
fact, not as lajring down a rule of law. 

The second question arises with regard to the extent 

iv) 35 Law J. Rep., N. S., Eq. 604 ; L. R., 2 Eq. 430. 
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of the right to window lights possessed by tenements 
used for purposes of business. It is, " Is the extent of 
light and air, to the unimpeded access of which the 
dominant tenement is entitled, to be confined to the 
extent sufficient for the use to which the tenement is 
applied for the time being, or to be enlarged to the 
extent sufficient for any use to which it may at any 
time be put ? " This question has not yet been satis- 
fiictorily decided, and there are on this point decisions 
of the highest living authorities at direct variance with 
one another. 

A similar point with regard to houses occupied for 
the ordinary purposes of life is mentioned in LuttreFs 
Case(v), ''If a man has an old window to his haU, 
and afterwards he converts the hall into a parlour or 
any other use, yet it is not lawful for his neighbour to 
stop it, for he shall prescribe to have the light in such 
part of his house." 

In JBack v. Stacey (m»). Best, C. J., said, " It was not 
sufficient to constitute an illegal obstruction, that the 
plaintiff's warehouse, the part of his house principally 
affected, could not be used for all the purposes to which 
it might otherwise have been applied." 

The point does not seem to have been adverted 
to in any other case, until Jackson v. The Duke of 
Newcastle (x) was decided by Lord Westbury, C. In 
delivering judgment in that case, his Lordship said, 
" I cannot say that the abridgment of the light will, 
to such a material extent, detract from the value of the 
counting-house, considered as an integral portion of 

(t?) 4 Rep. 87a. 

(w) 2C. &P. 465, 

(») 33 Law J., N. S., Ch. 698 ; 4 N. R. 448. 
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the premises, as materiallj to affect the suitableness of 
those premises for the purposes to which they are now 
applied. But then T am sensible that it is quite possible 
that premises in that situation may hereafter be applied 
to another purpose, and made applicable to a different 
business, in which the proposed abridgment of light 
and air will operate most materiaUj to the prejudice of 
the owners of these premises, and may interfere to a 
considerable degree with their valuable application and 
adaptation to some future business different from that 
which is now carried on there. The question, then, 
that I have to determine is this, whether I can inter- 
fere by way of injunction, when that injunction will be 
founded, not upon the extent of present injury re- 
quiring that interference, but upon an injury which, 
having regard to a possible future destination of the pre- 
mises, may materially affect their value. I cannot find 
that the question has been anywhere decided. I cannot 
find that it has been in any authority adverted to. The 
ground of the jurisdiction, when stated, is always 
stated with this accompaniment, that it must be an 
injury for which damages at law can be obtained. If I 
regard the injury for which damages at law can be 
obtained, it would be the injury done simply to the 
counting-house by the proposed diminution of light — a 
diminution which I believe would leave the light quite 
sufficient for all the purposes to which the room is now 
applied. It is perfectly true that these premises, when 
they cease to be a grocer's shop, may be converted into 
a jeweller's shop, where the sunshine and the light at 
the back of the premises, received through the window 
of the counting-house, may be of the greatest possible 
value for the conduct of that business ; or they may be 
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applied for a silk-mercer's shop, where the requisite 
quantity of light for the purpose of distinguishing 
colours, and the shades and hues of colour, may be of 
the greatest importance. The obstruction, therefore, 
may injure the premises possibly hereafter; but the 
obstruction at the present time does not injure the 
premises to such an extent as, having regard to the 
rules which I have extracted and adverted to, would 
warrant the interference of the court by way of in- 
junction." 

The Lord Chancellor dissolved the injunction which 
had been granted by the Master of the Rolls, saying, 
" I have had considerable difficulty in arriving at 
this conclusion, which certainly I am aware may stop 
short, in point of the exercise of jurisdiction, of that 
which the reason of the case would require, if I could 
find any authority to warrant me in going the length 
that I thought it would be reasonable to go. But I 
have found nothing which authorizes me to look into 
the possible ftiture, or to speculate about the future 
condition of the premises ; and I am obliged, therefore, 
to confine my right of interference to that which the 
exigency of the present circumstances justifies and 
renders necessary." His Lordship gave the plaintiflF's 
counsel an opportunity of searching for an authority 
that would warrant him in looking to the possible 
future use that might be made of the premises ; but 
they were unable to find any such authority, and the 
injunction was dissolved. Damages were, however, 
given to the plaintiff. This result is curious, for the 
arguments of Lord Westbury would seem to apply as 
strongly to a claim for damages as to a suit for injunc- 
tion ; especially since, as was said by Wood, V. C, in 



92 OP THE EXTENT OP THE BIGHT. 

Dent y. The Auction Mart Company, so far as the 
amount of injury is concerned, a court of equity will 
now interfere where substantial damages would be 
given at law. 

In Yates v. Jack (y). Lord Cran worth took the 
opposite view. He there said, " An attentive con- 
sideration of the evidence of the trade witnesses on the 
one side and on the other has led me to the conclusion, 
as did the evidence of the architects, that the erection 
of the new buildings will materially interfere with the 
quantity of light necessary or desirable for the plain- 
tiffs in the conduct of their business. I desire, how- 
ever, not to be understood as saying that the plaintiffs 
would have no right to an injunction unless the ob- 
struction of light were such as to be injurious to them 
in the trade in which they are now engaged. The 
right conferred or recognized by the statute 2 & 3 
Will. 4, c. 71, is an absolute indefeasible right to the 
enjoyment of the light without reference to the purpose 
for which it has been used. Therefore, even if the 
evidence satisfied me, which it does not, that for the 
purpose of their present business a strong light is not 
necessary, and that the plaintiffs will still have a suffi- 
cient light remaining, I shoidd not think the defendant 
had established his defence unless he had shown that, for 
whatever purposes the plaintiffs might wish to employ 
the light, there would be no material interference with 
it." ..." In deciding that what the defendant proposed 
to do would cause material injury to the plaintiffs, I am 
only arriving at the same conclusion at which the Vice- 
ChanceUor arrived. But I cannot concur with him in 

(y) L. R., 1 Ch. 296 ; 35 Law J. Rep., N. S., Ch. 639. 
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thinking that the Court ought to make any declaration 
narrowing or appearing to narrow the right of the plain- 
tiffs to the quantity of light heretofore used by thera for 
the purposes of their business." 

It is remarkable that Lord Cranworth in his judg- 
ment makes no allowance whatever to the contrary pre- 
vious decision of Lord Westbury in Jackson v. The 
Duke of Newcastle. From the report it would appear 
that that case was cited only on the part of the plain- 
tiffs, who would naturally not have called his Lordship's 
attention to that portion of it adverse to their own 
contention. 

This portion also of the judgment in Yates v. Jack 
was commented on and approved by Wood, V.-C, in 
Dent V. The Auction Mart Company (ar). ** Further 
than that," observed the Vice- Chancellor, " he (Lord 
Cranworth) says, (which, perhaps, if I may be allowed 
to say so, is going a little beyond what, so far as I am 
aware, any previous case has decided,) that the plain- 
tiffs' right to an injunction does not depend on the ob- 
struction being injurious to them in the trade for which 
they naturally used the premises, but is an absolute 
indefeasible right to the enjoyment of the light without 
reference to the purpose for which it has been used. 
Now that observation certainly goes further than any 
case has gone since it was decided in Martin v. GohU (a), 
that property which had been used for a malt-house 
would not claim the same privilege as if it had been 
used for a dwelling-house. But the two authorities 
may be easily reconciled by saying that the Lord Chan- 



ce) L. R. 2 Eq. 249 ; 85 Law J. Rep., N. S., Ch. 668. 
(ff) 1 Camp. 820. 
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cellor's observations may apply to the user of a house 
as it stands for any purpose for which it may be used 
in that condition^ not to the user of a house when its 
whole character has been changed^ and it has been re- 
built, leaving the old windows untouched, as in the 
malt-house case. But the doctrine has an application 
to the case before me on the contested question of the 
sample room. Although I think upon the evidence 
there is very little doubt that the room in Messrs. Dent's 
case has been occasionally used as a sample room, the 
observations of the Lord Chancellor would apply to 
this— that if the Messrs. Dent were minded to use it as 
a sample room, it is immaterial whether they have been 
so using it for the last several years or not." In this 
case Jackson v. The Duke of Neitcastle was cited by 
the defendant's counsel. 

There is here a conflict of judicial opinion ; and in 
this state of the authorities it is not possible to say 
with certainty which view the courts will take, when the 
question again comes before them for decision. But 
it is conceived that probably the rule adopted will 
be, that the right to window lights extends not only 
to light and air sufficient for the purposes for which 
\hQ dominant tenement is for the time being em- 
ployed, but to light and air sufficient for any pur- 
poses for which it may reasonably be employed. It 
will be observed that Lord Westbury's decision was 
given with considerable hesitation and reluctance, and 
that, though declining to continue the injunction, he yet 
awarded damages to the plaintifls. The decisions of 
Lord Cranworth and Vice- Chancellor Wood, on the 
other hand, were given without any expressed doubt or 
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hesitation. Besides, the case of TapUng v. Jones (h) 
was decided in the House of Lords in the interval be- 
tween Jackson V. The Duke of Newcastle and Yates 
V. Jack. In this judgment of the highest court of 
appeal, the principle, that the right to window lights 
consists in a restraint in the use of his land by the 
owner of the servient tenement, was brought more pro- 
minently forward than in any previous case. And it 
would seem more natural and more consistent with the 
course of law that such a restraint, when once imposed, 
should be of a certain definite extent, and not fluctuate 
according to the employment for the time being of the 
dominant tenement, and be suddenly enlarged by the 
conversion of a grocer's shop into a silk merchant's 
sample room, or fuddenly diminished by the converse 
change. It might naturally be expected that to cause a 
change in the right or the restraint an equal lapse of time 
would be required with that which was necessary first 
to confer or impose them ; but in no case has it been 
suggested that the business for the purposes of which 
the dominant tenement is entitled to light and air is 
one a twenty years' practice of which must be shown. 

In the remarks above cited of Wood, V. C, in 
Dent V. The Auction Mart Company, he states " that 
the Lord Chancellor's observations might apply to the 
user of a house as it stands for any purpose to which it 
might be applied in that condition, not to the user of a 
house when its whole character has been changed, and 
it has been rebuilt." The cases thus alluded to are 
those of Martin v. Gohle (c) and Garritt v. Sharpe (d). 

(&) 11 H. L. Cas. 290 ; 34 Law J. Rep., N. S., C. P. 342. 
(<j) 1 Camp. 320. 
(d) 3 Ad. & E. 326. 
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In Martin y. GohUf a malt-house had been converted 
into a parish workhouse, and after this alteration the de- 
fendant built a wall for the obstruction of light by which 
the action was brought. Macdonald, C. B., gave the 
following direction to the jury, " It was not enough that 
the windows were to a certain degree darkened by this 
wall, which the defendant had erected on his own 
ground. The house was entitled to the degree of light 
necessary for a malt-house, not for a dwelling-house. 
The converting it from the one to the other could not 
affect the rights of the owners of the adjoining ground. 
No man could by any act of his suddenly impose a 
new restriction upon his neighbour. This house had for 
twenty years enjoyed light sufficient for a malt-house, 
and up to this extent and no further the plaintiffs could 
still require that light should be admitted to it. The 
question therefore was, whether, if it still remained in 
the condition of a malt-house, a proper degree of light 
for the purpose of making malt was now prevented 
from entering it by reason of the wall which the de- 
fendant had erected." The jury found a verdict for 
the defendant. 

In Oarritt v. Skarpe, the plaintiff had a bam, in the 
side of which adjoining the defendant's premises were 
apertures, by which sufficient light entered for the use 
of the bam. The plaintiff turned the bam into a 
malt-house, and cut windows where the apertures had 
been. The defendant erected a fence in front of the 
windows, and for this obstruction the action was 
brought. The defendant offered evidence to show 
that the alteration in the mode of admitting light 
to the plaintiff's building was injurious to the defend- 
ant; but Tindal, C. J., refused to receive such evi- 
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dence. On the ground of misdirection on this point, a 
rule for a new trial was made absolute (c). 
• These cases are no authority against the opinion that 
the owner of a dominant tenement is entitled to light 
sufficient for the purpose of any business for which 
it may be employed. In both the dominant tenements 
were altered, and their whole character changed; in 
their former state they were fit for dne class of busi- 
nesses, in their latter for a difierent class. Indeed, the 
remarks of Macdonald, C. B., in Martin v. Goble, 
support the opinion expressed just now, for he lays 
down that a new restriction cannot be suddenly im- 
posed upon the adjoining owner, and that the light, 
the access of which must not be impeded, is the light 
which has been enjoyed for twenty years past. This 
coincides with the- author's opinion, that the restraint 
imposed on the servient owner must be a definite re- 
straint, and not fluctuate mth the business for which 
the dominant tenement is employed. 

But whatever be the final decision of the courts on 
this question, some restrictions, which it has been 
attempted to impose upon the extent of this right, 
seem to have been conclusively disposed of by the 
recent cases. 

The first of these suggested restrictions is, that the 
owner of the dominant tenement is not entitled to the 
uninterrupted access of more light and air than other 
persons find sufficient for the same business. That no 
such restraint exists has been repeatedly decided (/). 

(e) Oarritt v. Sharps goes further than this, and lays down that the 
alteration may be snch as to destroy the right altogether ; this point 
will be considered in the next chapter, 

(/) By Wood, V. C, in Stolies v. The City Offices Company y and 

F 
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Again, it has been contended that the provision in the 
Metropolitan Buildings Act, 18 & 19 Vict. c. 122, 
s. 29, " That every building used or intended to be 
used as a dwelling-house, unless all the rooms can 
be lighted and ventilated from a street or alley a<^'oin- 
ing, shall have in the rear or at the side thereof an 
open space exclusively belonging thereto of the extent 
of at least one hundred square feet," limits the amount 
of air to which a right can be acquired. Of this con- 
tention Wood, V.-C, disposed summarily in Dent v. 
The Auction Mart Company ( ^), saying, " As to air it 
comes to a reductio ad ahsurdum. With regard to that 
it was said, the Metropolitan Building Act provides that 
there shall not be any house or hovel, however mean, 
which shall not have 100 square feet of area for the pur- 
pose of ventilation, and you have twice that amount. 
That is to say, these gentlemen, having carried on 
their business for a long time, are to have their rights 
measured by what may be supposed to be the minimum 
to be afforded to persons who inhabit the meanest 
houses that can be selected for comparison." 

And, lastly, where the persons entitled to the enjoy- 
ment of the light have at times lessened the amount 
of the light which has access to their premises, it has 
been argued, but without success, that they can have 
no right to an uninterrupted supply of more light than 
the quantity to which they have so limited themselves. 
In Yates v. Jack (A), Lord Cranworth, C, said, *^ The 

Denty. Ths Auction Mart Company ; by Kindersley, V. C, in Martin 
V. Headon; and by Lord Cranworth, C, in Yates v. Jack^ as cited by 
Wood, V. C, in Dent y. The Auction Mart Company, 

(ff) L. E., 2 Eq. 250. 

(70 L. R., 1 Ch. 297 ; 35 Law Rep., N. S., Ch. 543. 
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evidence satisfies me that for some purposes of their 
(the plaintiffs') trade it is necessary at times to exclude 
the direct rays of the sun, and that in what is called 
sampling, a subdued light may be better than direct 
sunlight. But this is not the question. It is com- 
paratively an easy thing to shade off a too powerfiil 
glow of sunshine, but no adequate substitute can be 
found for a deficient supply of daylight." And in 
Dent V. The Auction Mart Company (i). Wood, V.-C, 
replied to such an argument, " It is said, * you have 
actually put up Venetian blinds and damaged your own 
light.' The answer to that is obvious. The same 
thing occurred in Yates v. Jack. Every now and then 
when the light is too much, people pull down their 
blinds ; but that is no reason, because they accommo- 
date the light to their work, that they should be de- 
prived of it at aU times." 

Before closing this chapter, it must be remarked that 
there has been some little discussion as to the meaning 
of the word beneficially ^ in the direction of Best, C. J., 
quoted above, that to give a right of action there must 
be a substantial privation of light sufficient to render 
the occupation of the house uncomfortable, and to 
prevent the plaintiff from carrying on his accustomed 
business on the premises as beneficially as he had 
formerly done. In the case so often referred to of 
Dent V. The Auction Mart Company, the defendant's 
counsel urged that the plaintiff had not ventured to 
say that he would lose a customer. But Wood, V.-C, 
said, " I may here remark that I do not read the ex- 
pression, * carrying on the business beneficially,' as 

(i) L. R., 2 Eq. 261 ; 36 Law J. Rep., N. S., Ch. 664. 

F 2 
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Mr. Giffard read it^ as depending on the question 
whether or not the person cariying on the business 
is likelj to lose a customer. I think it probable that 
Messrs. Pilgrim, for example, by carrying on their 
business by gaslight all day, would not lose a single 
client, but they would carry it on much less beneficially 
to themselves, whether in discharging their duty to 
their client on the one hand, or in preserving their 
health and their faculty of transacting business on the 
other " (j). 

(J) L. R., 2 Eq. 246 j 36 Law J. Rep., N. S., Ch. 560. 
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CHAPTER IV. 

OP THE LOSS OF THE BIGHT. 

I 

• • ■ ■ . 

The modes of the los^ of the right to window lights 
correspond to the modes of its acquisition. To the 
acquisition by occupancy corresponds the loss by 
abandonment ; to the acquisition by express grant, 
the loss by express release ; to that branch of the ac- 
quisition by implied grant arising from the disposition 
of the owner of two tenements, the loss by the union of 
the two tenements. That branch of the acquisition by 
implied grant arising from the grant of the quasi domi- 
nant by the owner of the quasi servient tenement is 
thus left, without a corresponding form of loss; this 
must be looked for in the converse case of the grant of 
the quasi servient by the owner of the quasi dominant 
tenement, in which case, as we have seen, the quasi 
easement is extinguished. This subject has been pre- 
viously treated in connection with the controversy 
whether in such cases the quasi easement is or is not 
extinguished, and will not be again discussed in this 
chapter. 



Section I. 

Of the Loss of the Right by Abandonment, 

The right to window lights is acquired, as was said 
in a former chapter, by twenty years' occupancy ; since 
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the Prescription Act this is so, both in fact and in 
theory, and was so in fact before that statute, though 
there were many exceptions to the rule. It has always 
been allowed that an abandonment of the enjoyment 
during the same period destroys the right. Indepen- 
dently of any question of an intention to abandon the 
right, a countervailing easement would at the expiration 
of that period accrue to the owner of the servient tene- 
ment. " When a window has been shut up for twenty 
years," said Lord Ellenborough, " the case stands as 
though it had never existed" (a). 

But a cessation of the elijoyment during a much 
shorter period will put an end to the right, if the in- 
tention of the owner of the dominant tenement to 
abandon it be manifest. ** There is nothing unreason- 
able in holding that a right which is gained by occu- 
pancy should be lost by abandonment " (ft). And 
whether such an intention exists or not must be col- 
lected from all the circumstances of the case, in which 
time is only one element. 

The point was elaborately considered in the case of 
Moore v. Rawson (c). In that case the plaintiff had 
an ancient house, adjoining to which there had been a 
building used as a weaver's shop; this shop had ancient 
windows. About seventeen years before the action, the 
then owner and occupier of the premises took down the 
old shop, and erected on the same site a stable, having 
a blank wall on the side adjoining the defendant's pre- 
mises. About three years before the action, while the 
plaintiff's premises continued in this state, the defendant 

(jd) Lawrence v. Oheey 3 Camp. 614. 
(J) Ziggi/ns y. Inge, 7 Bing. 693. 
((?) 3 B. & C. 332 ; 6 D. & R. 234. 
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erected a building next to the blank wall ; the plaintiff 
then opened a window in that wall in the same place where 
there had been formerly a window in the old wall ; and 
the action was brought for the obstruction of this win- 
dow by the defendant's building. HuUock, B., directed 
the jury to find for the plaintiff^ but reserved liberty to 
the defendant to move to enter a nonsuit. The ques- 
tion was argued before the Court of King's Bench^ the 
judges of which delivered their judgments seriatim in 
favour of the defendant. 

Abbott^ C. J.9 said^ '^ It seems to me, that if a 
person entitled to ancient lights pulls down his house 
and erects a blank wall in the place of a wall in which 
there had been windows^ and suffers that blank wall to 
remain for a considerable period of time, it lies on him 
at least to show, that at the time when he so erected 
the blank wall, and thus apparently abandoned the 
windows which gave light and air to the house, that 
was not a perpetual, but a temporary abandonment of 
the enjoyment; and that he intended to resume the 
enjoyment of these advantages within a reasonable 
period of time. I think the burden of showing that 
lies on the party who has discontinued the use of the 
house." 

Bayley, J., said, " The right to light, air, or water, 
is acquired by enjoyment; and will, it seems to me, 
continue so long as the party either continues that en- 
joyment, or shows an intention to continue it. I think 
* that, according to the doctrine of modem times, we 
must consider the enjoyment as giving the right ; and 
it is a wholesome qualification of the rule to say, that 
the ceasing to enjoy destroys the right, unless at the 
time when the party discontinues the enjoyment he 
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does some act to show that he means to resume it withiil 
a reasonable time.'* 

And Littledale, J., said, " The right is acquired by 
mere occupancy, and ought to cease when the person 
who so acquired it discontinues the occupancy. If, 
therefore, as in this case, the party who has acquired 
the right once ceases to make use of the light and air 
which he had appropriated to his own use, without 
showing any intention to resume the enjoyment, he 
must be taken to have abandoned the right. I am of 
opinion, that as the right is acquired by user, it may be 
lost by non-user. It would be most inconvehiient to 
hold, that the property in light and air which is acquired 
by occupancy, can only be lost where there has been an 
abandonment of the right for twenty years. I think 
that if a party does any act to show that he abandons 
his right to the benefit of that light and air which he 
once had, he may lose his right in a much shorter 
period than twenty years. In this case, I think that 
the owner of the plaintifi^'s premises abandoned his right 
to the ancient lights, by erecting the blank wall instead 
of that in which the ancient windows were ; for he then 
indicated an intention never to resume that enjoyment 
of the light which he once had. Under these circum- 
stances, I think that the temporary disuse was a com- 
plete abandonment of the right." 

In a later case where the question was, whether a 
private right of way, which was inconsistent with the 
public user thereof, had been released or abandoned, 
Piatt, B., told the jury that no interruption by the 
public for a shorter period than twenty years would 
destroy the right. But the Court of Queen's Bench 
made a rule absolute for a new trial on the ground of 
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misdirection. In delivering the judgment of the comi;, 
Lord Denman, C. J., said, " The question in the cause 
really was the continuing existence of that private 
right ; or, to put it in other words, whether that right, 
once well commenced, had been in any way released, 
abandoned, or destroyed. The mode in which the 
prosecutor contended that the right must be taken to 
have come to an end was, by the public user and ob- 
struction, inconsistent, as it was said, with the assertion 
of the private easement ; and this gave occasion to the 
ruling which is complained of. The learned judge 
appears to have told the jury that no interruption by the 
public for a shorter period than twenty years would 
destroy the right. If this was laid down as a rule of 
law, or even as a conclusive presumption of fact, we 
think in the former case it was erroneous, and in the 
latter would be likely to mislead the jury, as turning 
their attention to a definite period of time as the 
ground for decision, when time might in truth be 
wholly immaterial, or only in part material. The 
learned judge appears to have proceeded on the ground, 
that as twenty years' user in the absence of an ex- 
press grant would have been necessary lor the acqui- 
sition of the right, so twenty years' cesser of the use, 
in the absence of any express release, was necessary 
for its loss. But we apprehend, that as an express 
release of the easement would destroy it at any mo- 
ment, so the cesser of use, coupled with any act clearly 
indicative of an intention to abandon the right, would 
have the same effect without any reference to time. It 
is not so much the duration of the cesser as the nature 
of the act done by the grantee of the easement, or of 
the adverse act acquiesced in by him, and the intention 

F 5 
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in him which either the one or the other indicates, 
which are material for the consideration of the jury. 
The period of time is only material as one element 
from which the grantee's intention to retain or abandon 
his easement may be inferred against him ; and what 
period may be sufficient in any particular case must 
depend upon aU the accompanying circumstances "(d). 
In Stokoe y. Singers (e), the same principle was 
approved, though, as the evidence in that case was to 
the effect that the owner of the dominant tenement had 
not contemplated the abandonment of his right, the 
decision was in his favour. The &cts were as follows : 
The plaintiff's predecessor was owner of a house in 
which there were ancient windows. He blocked them 
up ; but the appearance of the premises was such that 
it was obvious to a spectator from without that there 
had formerly been windows; and it was disputed whether 
it would or would not appear that there were still 
windows there. Nineteen years after this, the defendant, 
having become owner of the adjoining land, showed an 
intention of building on it in a manner which would 
prevent the plaintiff from ever again opening the 
blocked-up windows. The plaintiff thereupon opened 
the windows in order to assert his right. The de- 
fendant erected a hoarding on his own land so as to 
obstruct these windows, and for this obstruction the 
action was brought. Martin, B., told the jury, that, 
assuming the right had existed, the question would 
arise whether it had ceased. He explained at con- 
siderable length that there were various ways in which 



(<f) Meg. T. Charley, 12 Q. B. 618. 
(jB) 8 Ell. & Bl. 31. 
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the right might be lost. He stated that the right 
might be lost by an abandonment^ and that closing the 
windows with the intention of never opening them 
again would be an abandonment destroying the right, 
but closing them for a mere temporary purpose would 
not be so. He also stated that though the person en- 
titled to the right might not really have abandoned his 
right, yet, if he manifested such an appearance of 
having abandoned it as to induce the owner of the 
adjoining land to alter his position in the reasonable 
belief that the light was abandoned, there would be a 
preglusion as against him from ever claiming the right. 
The jury found for the plaintiff. A rule for a new 
trial was allowed on the ground of misdirection ^^ in 
directing the jury to find for the plaintiff, unless they 
were satisfied that the lights referred to in the evidence 
had been closed with the intention of never opening 
them again." But the Court of Queen's Bench dis- 
charged the rule, saying, " Taking the whole summing 
up together, it seems to us that the true points were 
left by the judge to the jury, and found for the plaintiff. 
We consider the jury to have found that the plaintiff's 
predecessor did not so close up his lights as to lead the 
defendant to incur expense or loss on the reasonable 
belief that they had been permanently abandoned, nor 
so as to manifest an intention of permanently aban- 
doning the right of using them." 

The point was much discussed by the judges during 
the course of the argument. Lord Campbell, C. J., 
doubted whether the communication of the intention to 
abandon destroyed the right until the communication 
was acted on, when it certainly did. But Erie, J., 
felt inclined to say, that the intention permanently to 
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abandon the right to light would destroy the right as 
soon as communicated to the owners of the servient 
tenement, without the lapse of any time (/). 

To this principle may be referred the cases of Winter 
V. Brochwell(g) and Liggins v. IngeQi). It has been 
mentioned in the third section of the second chapter, 
that these cases have been sometimes supposed to 
support the doctrine that an easement can be created at 
law by a parol licence. But the true deduction from 
them is, that a parol licence from the owner of the 
dominant to the owner of the servient tenement, to 
do something on his own premises inconsistent with 
the easement • attached to the dominant tenement, will 
prevent the owner of the dominant tenement from after- 
wards complaining of injury by the obstruction of or 
interference with the easement in consequence of the 
act for which he has so given licence. The licence is in- 
controvertible evidence of the abandonment of the right, 
so fer as it is inconsistent with the act for which the 
licence is given. 

In Winter v. BrockwelU the plaintiff', who had an 
ancient window opening into the defendant's area, gave 
the defendant leave to cover the area by a skylight. 
After this was done, the plaintiff" brought an action 
for stopping the access of light and air, and commu- 
nicating stenches to the plaintiff"s house by means of 

(/) But no presumption will arise of the abandonment of an ease- 
ment, which, like a right of way, is acquired by adverse enjoyment, 
from the mere fact of non-user. The non-user in this case must be the 
consequence of something which is adverse to the user in order that 
such a presumption should arise. Ward v. Wardf 7 Ex. 838, per 
Alderson, B. 

(g) 8 East, 308. 

{h) 7 Bing. 682. 



OF THE LOSS OP THE EIGHT. 109 

this skylight. But Lor^ Ellenborough directed the 
jury, that the licence given by the plaintiff to erect the 
skylight, having been acted on by the defendant, and 
the expense incurred, could not be recalled and the 
defendant made a wrongdoer, "at least not without 
putting him in the same situation as before, by offering 
to pay all the expenses which had been incurred in 
consequence of it (i)." Under this direction, the verdict 
was for the plaintiff, and a new trial was refused. 

In Liggins v. IngCy the plaintiff's father had by oral 
licence permitted the defendants to lower the bank of a 
river, and make a weir therein above the plaintiff's mill. 
By this the amount of water that flowed to the plain- 
tiff's mill was lessened. The plaintiff therefore required 
the defendant to restore the bank to its former con- 
dition, with which requisition he refused to comply. 
The plaintiff then brought his action ; and the matter 
having been referred to an arbitrator, who made an 
award in his favour, the defendants obtained a rule to 
set aside the award, and the rule was made absolute. 
In delivering the judgment of the Court, Tindal, C. J., 
said, *^ It cannot be denied that the right to the flow of 
the water, formerly belonging to the owner of the plain- 
tiff's mill, could only pass by grant as an incorporeal 
hereditament, and not by parol licence. We do not, 
however, consider the object, and still less the effect of 
the parol licence, to be the transferring from the plain- 
tiff's father to the defendants any right or interest 
whatever in the water which was accustomed to flow 

(i) This qnalification would seem to have now no application, since 
in Tapling v. Jones, 11 H. L. Cas. 323 ; 34 Law J. Rep., N. S., C. P. 362, 
Lord Chelmsford expressed his opinion that the right once lost could 
never he revived. 
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to the lower mill, but simply to be an acknowledgment 
on the part of the plaintiff's father that he wanted such 
water no longer for the purposes of his mill ; and that 
he gave back again, and yielded up so far as he was 
concerned, that quantity of water which found its way 
over the weir, which he then consented should be 
erected by the defendant. And we think, after he has 
once clearly signified such relinquishment, whether by 
words or acts, and suffered other persons to act upon 
the faith of such relinquishment, and to incur expense 
in doing the very act to which his consent was given, 
it is too late then to retract such consent, or to throw 
on those other persons the burden of restoring matters 
to their former state and condition. There is nothing 
unreasonable in holding that a right which is gained 
by occupancy may be lost by abandonment. Suppose 
a person who formerly had a mill upon a stream should 
pull it down, and remove the works with the intention 
never to return. Could it be held that the owner of 
other land adjoining the stream might not erect a mill 
and employ the water so relinquished? Or that he 
could be compelled to pull down his mill, if the former 
mill-owner should aflierwards change his determination, 
and wish to rebuild his own ? In such a case it would 
undoubtedly be a subject of inquiry by a jury whether 
he had completely abandoned the use of the stream, or 
left it for a temporary purpose only ; but, that question 
being once determined, there seems no ground to con- 
tend that an action would be maintainable against the 
person who erected the new mill for not pulling it down 
again after notice. And if, instead of his intention re- 
maining uncertain upon the acts which he had done, the 
former proprietor had openly and expressly declared 
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his intention to abandon the stream^ — that is, if he had 
licensed the other party to erect a mill, — ^the same in- 
ference must follow with greater certainty. Or suppose 
A. authorises B. by express licence to build a house on 
B.'s own land, close adjoining to some of the windows 
of A.'s house, so as to interrupt part of the light ; could 
he afterwards compel B. to pull the house down again, 
simply by giving notice that he countermanded the 
licence?" 

In connection with the question of abandonment will 
best be noticed that of alteration. For in some of the 
cases in which it has been decided that alteration of 
the windows of the dominant premises gives a right to 
obstruct ancient lights, such ancient lights are said to 
be lost by abandonment; though in other cases for- 
feiture is said to be the cause of the loss ; and in the 
more modem decisions to this effect, the phrase is, that 
the obstruction of the ancient lights is permitted only 
as necessary to the obstruction of the new. 

Few points in the law of window lights have been 
the subject of more discussion and of more difference of 
opinion than have the questions whether the opening 
of additional windows, or the alteration of existing 
windows, by the owner of a tenement possessing the 
right to window lights, affects the existing right ; and, if 
so, to what extent ; and, if lost, is the right absolutely 
lost, or will it revive on the restoration of the tenement 
to its former state. It has been even contended that the 
privilege of ancient windows is lost by alteration or im- 
provement of the framework and glazing, without either 
their size, shape, or position being altered. But this con- 
struction has been uniformly rejected by the courts (j). 

(J) Cotterell v. GriffitTiSy 4 Esp. 69. The plaintiff had remoTed 
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It was also soon settled that when the alteration of 
the dominant tenement obviouslj left the servitude im- 
posed on the other tenement unaffected or diminished^ 
no right was lost by such an alteration (k). 

The opinions on the other questions have, however, 
been conflicting to the last degree ; but the recent de^ 
cision of the House of Lords has authoritatively settled 
some, and has Aimished a clue which, it may be hoped, 
will lead to a satisfactory issue out of the remainder of 
these difficulties. A short summary of the earlier de- 
cisions will show how conflicting and confusing had 
been the judicial opinions expressed on this subject. 

In Cherrington v. Abney (Z), the bill was for an 
injunction to prevent stopping of lights ; there being 
but six lights in an old house ; it was insisted, ^^ that 
in the new they should have but the same number of 

blinds fitted to his ancient nvindows which prevented his seeing into 
the defendant's garden. Turner v. SpoaneVy 1 Dr. & Sm. 478. " If 
the owner makes alterations merely in the framework or glazing of 
his window, not altering the position or the size of the apertnre in the 
building, he has a right to do so without losing his privilege." — Vet 
Eindersley, V. C. Jackson v. Duke of New castle y 33 Law J. Bep., 
N. S., Ch. 702 ; 4 N. R. 450, " The words ancient lights, however, do 
not in the smallest degree import that the window itself shall remain of 
the same construction and shape ; for example, the windows of this 
court, which are the old fashioned casements, may be replaced by l»ge 
sashes consisting of one piece of plate glass, and, of course, therefore, 
affording a much greater and more abundant supply of light, but the 
aperture must remain the same."— Per Lord Westbury, C. 

(Ji) ImttreVs Case^ 4 Rep. 87. Saunders v. Newman, 1 B. & Aid. 
258. The plaintiff had substituted a smaller water-wheel for a larger, 
and it was held, that as this did not prejudice his neighbours, he did 
not lose his right to have a flow of water to his mill free from obstruc- 
tion. Hall V. Sm^fty 6 Scott, 167. It was held that a slight alteration 
of a watercourse did not destroy the right thereto. 

(0 2 Vem. 646 (1709). 
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lights^ and of the same dimensions^ and in the same 
place^ or else maj stop up and blind them. 

" So must not make more stories, more lights, nor in 
other places. / 

" It is certain they cannot alter the same to the pre- 
judice of the owner of the soil ; as if before so high, 
as they could not look out of them into the yard, 
shall not make them lower and the like, for privacy is 
valuable." 

Lord Hardwicke said, *^ If I should give an opinion 
that lengthening of windows, or making more lights in 
the old. wall than there were formerly, should vary the 
rights of persons, it might create innumerable disputes 
in populous cities, especially in London, and there- 
fore I do not give an absolute opinion, but I should 
rather think it did not vary the right " (wi). 

In Chandler v. Thompson (w), the plaintiff had en- 
larged an ancient window both in height and width, 
and put in a new frame. The defendant then erected 
the building complained of, which obstructed several 
inches of the plaintiff's old window, but still admitted 
more light to pass through the new window, than the 
plaintiff had enjoyed before the alteration. It was 
insisted that, under these circumstances, the action 
could not be maintained. 

But Le Blanc, J., was of opinion that the whole hi 
the space occupied by the old window was privileged, 
and that it was actionable to prevent the light and air 
from passing through this as it had formerly done. 
That part of the new window which constituted the 



(m) Eagt India Company v. Vincent, 2 Atk. 83 (1740). 
in) 3 Camp. 80 (1811). 
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enlargement might be lawfully obstructed^ but the 
plaintilS* was entitled to the free admission of light and 
air through the remainder of the window, without 
reference to what he might derive from other sources. 

In Garritt v. Sharpe (o), the Court of King's Bench 
said, a party might so alter the mode in which he had 
been permitted to enjoy this kind of easement, as to 
lose the right altogether. And in another case decided, 
by the same court in the same year, Patteson, J., said, 
*' If it were once admitted that a new window, varying 
in size, elevation, or position, might be substituted for 
an old one, without the consent of the owner of the 
adjoining land, it would be necessary to submit to 
juries questions of degree, often of a very uncertain 
nature, and upon very unsatisfactory evidence. And, 
in the same case, a party, who had acquiesced in the 
existence of a window of a given size, elevation, or 
position, because it was felt to be no annoyance to him, 
might be thereby concluded as to some other window, 
to which he had the greatest objection, and to which 
he would never have assented if it had come in question 
in the first instance" (p). 

In the same year, in a case before the Court of 
Exchequer, it was argued that where a party claims 
an easement, he cannot vary his mode of exercising 
his right ; that if he does so, his right ceases. But 
Alderson, B., said, " How does the plaintiff, by claim- 
ing more than he lawfully may, destroy his title to that 
which he lawfully may claim ? It has been held in the 

(o) 3 Ad. & El. 330 (1835). 

Ip) Blwncha/rd v. Bridges^ 4 Ad. & El. 176 j 6 N. & M. 567. 
The case was decided on the ground that there was no grant of or con- 
sent to the access of light to the windows in question. 



OF THE LOSS OF THE RIGHT. 115 

case of lights^ that where a party enlarges an ancient 
\¥indow, the owner of the adjoining land cannot ob- 
struct any part of the light which ought to pass through 
the space occupied by the ancient window. If the act 
of the defendant is injurious to the plaintiff's original 
right, it is not the less so because it is injurious also to 
a farther right which the plaintiff claims" (q). 

The next case is one which, for a time, became the 
leading case on the subject. This was Renshaw v. 
JBean{r), argued before the Queen's Bench in 1852. 
In that case the plaintiff, the reversioner of a house 
possessing ancient windows adjoining the defendant's 
premises, added another story, opened windows in 
that story, and enlarged and otherwise altered the 
position of the ancient windows. The defendant sub- 
sequently rebuilt his premises, and thereby darkened 
all the windows on that side of the plaintiff's house, 
both ancient and new. Lord Campbell, C. J., 
in delivering the judgment of the court, said, ** We 
are of opinion that this action is not maintainable. 
But we do not proceed upon the ground tliat the 
plaintiff, by the alteration in his windows, had entirely 
lost the right which he had before enjoyed, of having 
light and air through such portions of the present 
windows as formed portions of the ancient windows 
before the alteration; and we must be understood as 
not meaning to overturn any of the cases on which the 
plaintiff's counsel has relied. But the plaintiff has 
acquired nothing more in addition to that former right; 
and, if, by the alterations which he has made, he has 

iq) Thonuu v. Tkonuu, 2 0. M. & B. 39. 
(r) 18 Q. B. 112. 
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exceeded the limits of that rights and has put himself 
into such a position that the access cannot be obstructed 
by the defendant in the exercise of his lawful rights on 
his own land without at the same time obstructing the 
former rights of the plaintiff, he has only himself to 
thank for the existence of such a state of things, and 
must be considered to lose the former right which he 
had, at all events until he shall, by himself doing away 
with the excess and restoring his windows to their 
former state, throw upon the defendant the necessity of 
so arranging his buildings as not to interfere with the 
admitted right." 

From the decision in Renshaw v. Bean, it followed 
that where the owner of a tenement possessing ancient 
lights made such alterations or additions to his old 
windows that the owner of the servient tenement could 
not obstruct the altered or added parts without also 
obstructing the old windows, he was at liberty so to 
obstruct them. It was also considered to follow from 
this decision, that the owner of the dominant tenement 
by restoring his premises to their original state would 
regain his former rights, and might oblige the owner of 
the servient tenement to remove any obstruction to the 
ancient windows. . . 

In Cawkwell v. Russell («), a case in which the plain- 
tiff was entitled to use a drain for ordinary refuse water, 
and he used it also for foul drainage. Pollock, C. B., 
referred to Renshaw v. Bean in the following terms: 
" When a party has a limited right of this kind, and 
exercises that limited right in excess, so as to produce 
a nuisance, the only remedy, and the only way whereby 

(0 26 Law J. Rep., N. S., Ex. 36 (1856). < 
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a party can protect himself, is by stopping the whole, 
as was done in a case deciding (though it is hardly 
necessary to cite a decision on the point : it is so very 
clear and plain on the good sense of the matter that it 
hardly needs an authority), that if a man has a limited 
right to the use of a window and he enlarges it con- 
siderably, the only way in which the person who is 
annoyed by the enlargement of the window can prevent 
that nuisance is by erecting a barrier and stopping the 
whole up. The party who is in that way prevented 
from the exercise of a limited right because he has 
turned it into a larger claim, has no other resource 
than to reduce his window to a proper size and then 
insist on having it, in that altered condition, tolerated 
in overlooking the tenements in the neighbourhood." 
It will be observed in this case an entirely new servi- 
tude was imposed on the servient tenement, that of 
receiving a flow of foul water. 

In Hutchinson v. Copestake (^), the plaintiff having so 
altered his windows that the defendant could not obstruct 
the altered parts without also obstructing the ancient 
windows, he did so obstruct them. The Court of 
Common Pleas said the case was not distinguishable 
from JRenshaw v. Bean, and on its authority gave judg- 
ment for the defendant. The case was taken before 
the Exchequer Chamber {?^), and there aflSrmed. 
Crompto'n, J., based his judgment on the same 
grounds as Renshaw v. Bean. The judgment of the 
learned judge in this case contains the best exposi- 
tion of the arguments in favour of this opinion. He, 



(0 8C.B.,N. 8.102(1860). 
(u) 9C.B.,N. 8.863(1861). 
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said, " We were pressed with the argument that there 
was no greater amount of inconvenience to the servient 
tenement, and a case of Cooper v. Hubbuck{v) was 
cited where the Master of the Rolls was supposed to 
have held that a party having several windows in his 
house could put out an intermediate new window 
between two old ones, where no apparent detriment 
to the owner of the servient tenement appeared to 
arise therefrom. I wholly dissent from this doctrinfe. 
I think that the right to restrict the owner of the 
adjoining land from building on his own land, gained 
by user or grant, must be confined to the subject 
matter of such user or grant, and that the restriction 
on the owner of the servient tenement must be sub- 
stantially the same, according to the rule laid down 
in Blanchard v. Bridges (w). I do not think that the 
owner of the old lights can say ^ This new window 
I now put out will occasion you no harm, as you could 
not build so as to afiect any of my lights before, and 
tTiis new one will not abridge your power of building.' 
The new light is not one of the windows to which 
the original assent was given ; and it may be that the 
owner of the servient tenement would not have chosen 
to acquiesce if the window had been in the situation of 
the new window. 

" Suppose that a party has a back wall of his house 
with no windows or very few windows opposite to the 
front of his neighbour's house, the neighbour may very 
Ukely not object to a single window which may not 
annoy him by being opposite to particular parts of his 



(t>) 80 Beav. 160. 

(w) 4 Ad. & E. 176 ; 5 N. & M. 667. 
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own house. He may be goodnatured enough not to 
•object to two such windows, and may allow a right 
to be gained to them ; whereas an intermediate window 
mi&:ht have made all the difference, and mis^ht have 
p Evented Mm from ,t aU acquiescing in any rights. 

** On the other doctrine, an acquiescence in one unim- 
portant light, which gave no annoyance, might be made 
to operate so as to give a right to lights which might 
be a great annoyance and interference with the privacy 
of *the servient tenement, in which the owner of the 
servient tenement never would have acquiesced. Can 
it be the law, that a man who has one window in the 
back (x) of his hpuse can say to his neighbour, my 
one window is so situate as that any increase in your 
house would interfere with some rays of light falling 
upon it, and therefore I have a right to fill the back of 
my house with windows which you must not interfere 
with." 

This judgment was so much the most lengthy and 
elaborate delivered, that it has been supposed that Ren- 
shaw V. Bean was virtually affirmed in error on this occa- 
sion. But this was not so : the case was decided on the 
ground that none of the existing windows w^s substan- 
tially a continuation of the ancient light ; and Black- 
bum, J., subsequently stated, that the majority of the 
Court of Error as constituted on that occasion were 
prepared, if necessary, to overrule that decision (y). 

In Cooper v. Hubhuck {z\ above referred to, the 
Master of the Bolls said, that in these matters he should 
always regard the materiality, and see whether in fact 

(or) In the re^rt front, but the context requires hack, 
(y) 12 C. B., N. S. 837. 
{z) 30 Beav. 164 (1860). 
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the land of the person over whom the easement was 
obtained was in any degree prejudicially affected by the* 
alteration made by the person entitled to the easement. 
The plaintiff having added an upper story to his house, 
his Honor said that, in accordance with Rensliaw v. 
Bean, he would, if the plaintiff submitted to it, make 
an order on the plaintiff to restore his windows to their 
original state, and then grant an injunction in a man- 
datory form, restraining the defendant from permitting 
the light and air which formerly came to those windows 
to be interrupted. But, on account of their delay, the 
plaintiffs were left to their remedy at law. 

In Wilson v, Townend {a), Kindersley, V. C, said 
that if he could be quite clear that th^ facts of the case 
then before him were the same as those in Renshuw v. 
Bean, he should simply follow it. In Davies v. Mar- 
shall {h), he laid down the rule as to the effect of addi- 
tional windows upon ancient lights in the same terms 
in which it was stated in that case. And in Turner v. 
>Spoow^(c), he implied that his opinion was, that the 
owner of ancient lights would lose his privilege if he 
put in additional windows, increased the number of 
apertures or enlarged their size. 

In Martin v. IIeadon{d), the same learned judge 
stated the difficulties attending the question, and in 
particular said he had great difficulty in understanding 
how an ancient light could temporarily cease to be an 
ancient light, and afterwards re-acquire that character 
without any lapse of time. 

(a) 1 Dr. & Sm. 324 (1860). 
lb) 1 Dr. & Sm. 557 (1861). 
(c) IDr. & Sm. 467 (1861). 
Id) 11 Jur., N. S. 6 (1864). 



OF THE LOSS OP THE RIGHT. 121 

In Binches v. Pa5A(c), the Court of Common Pleas 
held^ that the right of the owner of the dominant tene- 
ment in respect of his privileged windows is not lost 
by the opening of unprivileged windows, though per- 
haps it might be so if the alterations rendered it impos- 
sible to distinguish the privileged part from the un- 
privileged. But that the opening of such unprivileged 
windows is a justification for what would otherwise be 
a wrong, that is, for obstructing the ancient windows, 
if it be necessary to do so in order to obstruct the 
new ones. And the court held that the defendant 
was not justified in proceeding to obstruct the old 
windows, without at the same time obstructing the new 
ones. 

In Weatherley v. Ro$s(f), decided after the autho- 
rity of Renshaw v. Bean was controverted, Wood, 
V. C, said he should adhere to that decision. His 
reasons for so doing coincided with those given by 
Crompton, J., in Hutchinson v. Copestake. 

" I confess,'* said the Vice-Chancellor, " it appears 
to me contrary to reason and common justice to say, 
that if I allow a neighbour to open and establish a 
right to one window, I am by that single concession 
precluded from interfering with an unlimited series of 
new windows which he may afterwards think fit'to open, 
because I find it impossible to obstruct the new lights 
without in some measure interfering with the right to 
one light which I in the first instance allowed him to 
acquire. So to hold would be, in effect, to entitle any 
person, under the pretence of wanting one window 



(c) 11 C. B., N. S. 324 (1861). 
(/) 1 H. & M. 349 (1862-3). 
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only, to obtain the privilege of restricting to any extent 
his neighbour's right of obstructing any new windows 
which he may choose to open." 

But in 1865, the decision of the House of Lords in 
the case of Tapling v. Jones (g) settled the principle on 
which all questions of this nature must for the fixture 
be resolved. In 1857, Jones, the original plaintiff, 
purchased a three-storied house, with an ancient light on 
each story, abutting on the premises of Tapling. The 
plaintiff altered two of these ancient windows, leaving 
the third unaltered, and built two additional stories 
overlooking the defendant's premises. It was impos- 
sible for the defendant to obstruct the new lights with- 
out at the same time obstructing the ancient lights. 
The defendant then built up a wall obstructing all the 
lights. The case found that the new windows could 
not have been obstructed in a more convenient manner. 
The plaintiff bricked up his new windows, and restored 
the old to their former size and shape, and required the 
defendant to pull down the wall, and restore his pre- 
mises to their former light and air. The defendant 
refused to do so. An action was brought, and a ver- 
dict taken for the plaintiff, subject to a case for the 
opinion of a court of law. 

The case was in 1862 argued before the Court of 
Common Pleas (A). That court held unanimously that, 
as the defendant could not obstruct the new lights 
without at the same time obstructing the old lights, he 
was justified in the obstruction of all. On the further 
point, as to the effect of the restoration of the premises 



(ff) 11 H. L. Cas. 290 ; 34 Law J. Rep.,N. S., C. P. 342. 
(A) 11 C. B., N. S. 283, nom, Jones v. Tapling. 
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to their original state, Erie, C. J. (i), and Williams, J., 
held that the continuance of the obstruction, after the 
cause for its erection had been removed, was an un- 
lawful act; but Byles, J., and Keating, J., held that, 
the obstruction being lawful at the time of its erection, 
the defendant was not bound to remove it on the plain- 
tiff's restoring his premises to their former state. 
Keating, J., withdrew his judgment, and the case was 
taken to the Exchequer Chamber {j). 

The Exchequer Chamber also was divided in opinion. 
Pollock, C. B., and Martin, B., considered that the 
obstruction was justifiable at first, and remained so 
after the restoration ; Wightman, J., and Crompton, J., 
considered the obstruction to have been originally 
justifiable, but to have ceased to be so after the resto- 
ration ; while Blackburn, J., and Bramwell, B., con- 
sidered that it never was justifiable, and denied JteU" 
show V. Bean to be law. The judgment of the court 
below was accordingly affirmed. The defendant ap- 
pealed to the House of Lords, who, without hearing 
coimsel for the plaintiff below, affirmed the decision of 
the Exchequer Chamber {k). The judgments delivered 
by the Lords on this occasion are the most valuable 
existing authorities on all questions connected with this 
branch of the subject, and are accordingly given at 
some length. 

*^ Before dealing with the present appeal," said Lord 
Westbury, C, " it may be usefiil to point out some 
expressions which are to be found in the decided cases, 

(i) Who repudiated the idea that the light was forfeited bj the 
attempt at encroachment. 

(J) 12 C. B., N. S. 826, nom. Jones v. Tapling, 
(*) 11 H. L. Ca. 290 ; 34 Law J. Rep., N. S., C. P. 342. 
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and which seem to have a tendency to mislead ; one of 
these expressions is the phrase * right to obstruct.' If 
my adjoining neighbour builds upon his land, and 
opens numerous windows which look over my gardens 
or my pleasure grounds, I do not acquire fix>m this act 
of my neighbour any new or other right than I before 
possessed. I have simply the same right of building 
or raising any erection I please on my own land, unless 
that right has been by some antecedent matter either 
lost or impaired, and I gain no new or enlarged right 
by the act of my neighbour. 

" Again, there is another form of words which is often 
found in the cases on this subject, namely, the phrase, 

* invasion of privacy by opening windows.' That is 
not treated by the law as a wrong for which any 
remedy is given. If A. is the owner of beautiful 
gardens and pleasure grounds, and B. is the owner of 
an adjoining piece of land, B. may build on it a 
manufactory with a hundred windows overlooking the 
pleasure grounds, and A. has neither more nor less 
than the right, which he previously had, of erecting on 
his land a building of such height and extent as 
will shut out the windows of the newly erected 
manufactory. 

" If, in lieu of the words, * the access and use of 
light to and for any dwelling-house,' in the third sec- 
tion of the statute (Z ), there be read, as there well may, 

* any window of any dwelling-house,' the enactment 
(omitting immaterial words) will run thus : * When any 
window of a dweUing-house shall have been actually 
enjoyed therewith for the ftdl period of twenty years 

(Z) The Prescription Act. 
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Without interruption, the right to such windows shall 
be absolute and indefeasible.' 

*^ Suppose, then, that the owner of such a dwelling- 
house with such a window, that is, with an absolute and 
indefeasible right to a certain access of light, opens two 
other windows, one on each side of the old window, 
does the indefeasible right thereby become defeasible ? 
By opening the new windows he does no injury or 
wrong in the eye of the law to his neighbour, who is at 
liberty to build up against them, so far as he possesses 
the right of so building on his land ; but it must be 
remembered that he possesses no right of building so 
as to obstruct the ancient window ; for to that extent 
his right of building was gone by the indefeasible right 
which the statute has conferred. 

** Believing this to be the sound principle, I cannot 
accept the reasoning on which the decisions in Renshaw 
V. Bean and Hutchinson v. Copestake were founded. 
The facts in those two cases were not exactly the same 
as in the present; for in neither was any ancient 
window preserved unaltered ; but the old windows had 
been enlarged, and new windows added : in which state 
of things it was held, that inasmuch as it was not pos- 
sible for the adjoining proprietor to obstruct the new 
windows, and the excess beyond the ancient lights, 
without at the same time obstructing the original aper- 
tures, the owner of the house with these windows must 
be considered as having lost his right to the ancient 
lights, at all events until he restored his house to its 
original condition. 

'^According to these cases the law must be thus 
stated, namely, if the owner of a dwelling-house with 
ancient lights opens new windows in such a position as 
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that the new windows cannot be conveniently obstructed 
by an adjoining proprietor without at the same time 
obstructing the old^ he^ the adjoining proprietor, is 
entitled so to do, at all events so long as the new 
windows remain. Upon examining the judgments, it 
will be seen that the opening of the new windows is 
treated as a wrongful act done by the owner of the 
ancient lights, which occasions the loss of the old right 
he possessed, and the court asks whether he can com- 
plain of the natural consequence of his own act. I 
think two erroneous suppositions are involved in or 
underlie this reasoning ; first, that the act of opening 
the new windows was a wrongful one; and secondly, 
that such wrongful act is sufficient in law to deprive a 
party of his right under the statute. But, as I have 
already observed, the opening of the new windows is in 
law an innocent act, and no innocent act can destroy 
the existing right of the one party, or give any en- 
larged right to the other, namely, the adjoining pro- 
prietor." 

Lord Cranworth said, " Every man may open any 
number of windows looking over his neighbour's land ; 
and on the other hand, the neighbour may, by building 
on his own land within twenty years after the opening 
of the window, obstruct the light which would other- 
wise reach it. Some confusion seems to have arisen 
from speaking of the right to obstruct the new lights. 
His right is a right to use his own land by building on 
it as he thinks most to his interest ; and if by so doing 
he obstructs the access of light to the new windows, he 
is doing that which affords no ground of complaint. 
He has a right to build, and if thereby he obstructs 
the new lights, he is not committing a wrong. But 



OF THE LOSS OF THE EIGHT. 127 

wliat ground is there for contending that, because his 
building so as to obstruct a new light would afford no 
ground of complaint, therefore, if he cannot so build 
without committing a trespass, — he may commit a 
trespass? I can discover no principle toVarrant any 
such inference." 

And Lord Chelmsford said, " By the Prescription 
Act, after twenty years' user of lights, the owner of 
them acquires an absolute and indefeasible right which 
so far restricts the adjoining owner in the use of his 
own property, that he can do nothing upon his pre- 
mises which may have the effect of obstructing them. 
The right thus acquired must necessarily be confined to 
the exact dimensions of the opening through which the 
access of light and air has been permitted. . As to any- 
thing beyond, the parties possess exactly the same 
relative rights which they had before. The owner of 
the privileged window does nothing unlawful if he 
enlarges it, or if he makes a new window in a different 
situation. The adjoining owner is at liberty to build 
upon his own ground so as to obstruct the addition to 
the old window, or to shut out the new one, but he does 
not regain his former right of obstructing the old 
window which he had lost by acquiescence, nor does 
the owner of the old window lose his former absolute 
and indefeasible right to it, which he had gained by 
length of user. The right continues uninterruptedly 
until some unequivocal act of intentional abandonment 
is done by the person who has acquired it, which will 
remit the adjoining owner to the unrestricted use of his 
own premises. 

** It must always be borne in mind that it is no unlawful 
act for the owner of a house to open a new window, or 
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to enlarge an ancient window^ although in the latter 
case some difficulty maj be thrown upon an adjoining 
owner to distinguish the old part from the new, and so 
to ascertain which part he has a right to obstruct, and 
which is privileged from his obstruction. The altera- 
tions may be of such a nature (as in the present case) 
as to make it impossible for him to prevent the further 
restriction of his liberty to buUd on his own premises, 
without at the same time interfering with the right pre- 
viously acquired against him. Yet it would be a very 
strange extension of the law of forfeiture to hold that 
the owner of an ancient window, doing nothing but 
what he may lawfidly do, loses his existing right, be- 
cause it stands in the way of the means of interfering 
with an act against which the owner of the adjoining 
land would otherwise have been able, and would have 
been entitled to defend his property." 

Some of the valuable remarks of Blackburn, J., in 
the court below (wi), may be cited in connection with 
these judgments of the learned lords. " No action lies 
against him who has put up the new window : there is 
no equity to restrain him from doing so : he has done 
an act perfectly legal, although it may be annoying to 
his neighbour. That neighbour may use his land just 
as before : if he does it so as to obstruct the unprivi- 
leged window, he, in his turn, does a lawful act, though 
it may be annoying to the owner of the unprivileged 
window. The motive for exercising the right may be 
a wish to obstruct the window: but his right is, to use 
his land as before, without any new restriction. I may 
seem pedantically punctilious in expressing this : but it 

(w) Jone% V. Tapling^ 12 C. B., N. S. 843. 






OP thiCloss op the bight. 129 

seems to me that much of what I consider the fallacy 
in reasoning of those from whom I differ consists in lay- 
ing down as a premise that there is a right to obstruct 
the new window (which is true in the sense that it is 
not wrong to do acts otherwise lawful, though they 
have the effect of obstructing the window), and then 
reasoning upon it as if it were true in the sense that a 
fresh right was conferred, and therefore that acts, not 
otherwise lawful, became excused, if done in exercise 
of that right." Referring to the expressions previously 
used of * material ' prejudice to the owner of the ser- 
vient tenement, * substantial ' variation, &c., the learned 
judge said, " I have some diflSculty in understanding 
what is the meaning of the terms ' material,' * sub- 
stantial,' or ^ essential,' as appUed to such a question. 
Any window will in the course of twenty years become 
privileged, and then the owner of the servient tenement 
will be under a restriction not to use his land in such a 
manner as to obstruct this window. That restriction is 
the same whether the window be great or small. It is 
very true that the amount of the annoyance to the 
occupier of the land which is overlooked, arising from 
the intrusion on his privacy, is very materially greater 
when the window is large ; but the law does not pro- 
tect the right to privacy, as it does that to light and 
air. I only desire to point out that the restriction on 
the use of the servient land consequent on the privilege 
acquired by a window depends on its situation, and 
is independent of its size "(w). 

From the grounds of the decision of the House of 
Lords, it was not necessary for their Lordships to 

(») 12C. B.,N. S. 838. 

q5 
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express their opinion on the view taken by the court 
below, that the obstruction might at first be lawful, but 
cease to be so on the restoration of the altered pre- 
mises to their former state. However, Lord Westbury 
and Lord Chelmsford expressed themselves strongly 
against the correctness of this view. 

The principle on which the decision in Tapling v. 
Jones is based, and which is perhaps most clearly ex- 
pressed in the judgment of Mr. Justice Blackburn, is, 
that the power of the owner of the servient tenement td 
make such use of his own land as he pleases is already 
limited to a certain definite extent, and that this re- 
straint is unaffected by any alterations of the dominant 
tenement. If new windows are opened looking over 
his ground which he cannot build so as to obstruct 
without infringing that restraint, he cannot obstruct 
them because of this pre-existing restraint, but no ad- 
ditional burden is thereby imposed on him. If he can 
build so as to obstruct them without infringing the pre- 
vious restraint, he can still do so, until such time as 
they have themselves become privileged. In either 
case the previous restraint to its previous extent re- 
mains ; nothing is added to it, and nothing diminished 
from it. The opinions expressed on the contrary were 
really based on the principle that privacy was a right 
acknowledged by the law, to this extent at least, that 
the further invasion of it released the owner of the 
servient tenement from the restraint to which he was 
previously liable. One important result certainly does 
follow from the alteration of the windows of the domi- 
nant tenement. Obstruction to the access of light and 
air to the altered windows is not a proof of infringe- 
ment of the previous restraint imposed on the owner of 
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the servient tenement, if the windows be so altered as 
to be no longer identical with the ancient windows ; and 
other evidence must be furnished of the infringement of 
the restraint. It is conceived, that a confusion of the 
continued existence of the test whether or not the re- 
straint has been infringed, with the continued existence 
of the restraint itself, has not been without its effect in 
the decisions overruled by the House of Lords. 

In Tapling v. Jones one ancient window remained 
unaltered. But Lord Chelmsford extends the prin- 
ciple of his decision to the case in which all the ancient 
windows are enlarged, though in whole or in part re- 
tained. " The appellants contend," said his Lordship, 
" that the owner of ancient lights is bound to keep him- 
self within their original dimensions, and that if he 
changes or enlarges them in any way, although he 
retains the old openings in whole or in part, he must 
either be taken to have relinquished his old right, or to 
have lost it. But upon what principle can it be said 
that a person by endeavouring to extend a right can be 
said to have abandoned it, when so far from manifesting 
any such intention, he evinces his intention to retain it, 
and to acquire something beyond it ? If under such 
circumstances abandonment of the right cannot be as- 
sumed, as little can it be said that it is a cause of 
forfeiture." (o) 

The case in which new windows have been substi- 
tuted for all the ancient windows, these entirely disap- 
pearing, has not yet received judicial decision. But it 
is conceived that the same principle will apply to this 
case also, and that the pre-existing restraint on the 

(o) 11 H. L. Ca. 320 ; 34 Law J. Rep., N. S., C. P. 351. 
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owner of the servient tenement will, remain unaffected 
by the change ; that he will be. able to build to the 
extent and in the places that he could before the altera- 
tion, but no farther, nor in any other places. 

From what has been said with regard to abandon- 
ment and alteration, the effect of the destruction of the 
dominant tenement may be deduced. This destruction 
may take place either with or without the will of the 
owner. In the latter case the destruction is not even 
evidence of an intention to abandon the right, except it 
become so by the subsequent conduct of the owner, 
should he manifest an intention of not restoring the 
premises, as for instance, by leaving them un- 
restored for a considerable length of time. In 
the former case, the voluntary destruction of the 
tenement is a circumstance whence an intention 
to abandon the right may be presumed ; but such 
a presumption may be rebutted by the owner doing 
some act to show his intention of restoring the pre- 
mises. "I think, however," said Holroyd, J., "that 
the right acquired by the enjoyment of the light con- 
tinued no longer than the existence of the thing itself 
in respect of which the party had the right of enjoy- 
ment, I mean the house with the windows ; when the 
house and the windows were destroyed by his own act, 
the right which he had in respect of them was also 
extinguished. If, indeed, at the time when he pulled 
the house down, he had intimated his intention of re- 
building it, the right would not then have been des- 
troyed with the house. If he had done some ^ct to 
show that he intended to build another in its place, 
then the new house, when built, would in effect have 
been a continuation of the old house, and the rights 
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attached to the old house would have continued. If 
a man has a right of common attached to his mill^ 
or a right of turbary to his house, if he pulls down the 
mill or the house, the right of common or of turbary 
will prima facie cease. If he show an intention to 
build another mill or another house, his right continues. 
But if he pulls down the house or the mill without 
showing any intention to make a similar use of the 
land, and after a long period of time has elapsed, 
builds a house or mill corresponding to that which he 
pulls down, that is not the renovation of the old house 
or mill, but the creation of a new thing, and the rights 
which he had in respect of the old house or mill do 
not, in my opinion, attach to the. new house. In this 
case, I think the building of a blank wall is a stronger 
circumstance to show that he had no intention to con- 
tinue the enjoyment of light, than if he had merely pulled 
down the house. In that case he might have intended to 
substitute something in its place. Here, he does in 
fact substitute quite a different thing ; a wall without 
windows "(p). And in the same case Littledale, J., 
said, " If a man pulls down a house and does not make 
any use of the land for two or three years, or converts 
it into tillage, I think he may be taken to have aban- 
doned all intention of rebuilding the house ; and, con- 
sequently, that his right to the light has ceased. But 
if he builds upon the same site, and places windows in 
the same spot, or does anything to show that he did 
not mean to convert the land to a different purpose, 
then his right would not cease " {q). 

Assuming that the destruction of the dominant tene- 



{p) Moore v. Rawson, 3 B. & C. 337. 
{q) S. C, 341. 



134 OF THE LOSS OF THE BIGHT. 

ment does not take place under circumstances from 
which an intention of abandonment can be concluded, 
the effect of the erection of a new tenement in its 
place will be identical with the effect of alteration in 
the windows of a house entitled to ancient lights ; that 
is, the restraint to which the owner of the servient 
tenement was subject previously to the destruction will 
continue without enlargement or diminution. It is true 
that Cherrington v. Abney (r) lays down that the 
lights must be " in the same place, and of the same 
dimensions, and not more in number than the lights of 
the old house ; " but that can no longer be considered 
law. The remarks of Kindersley, V. C, in a case 
where the dominant tenement had been burnt down and 
then restored, are more to the point. *^ The question 
is, whether the windows of the house as it now stands 
are identically the same as the windows of the old 
house, which, it is not disputed, were ancient lights. 
The evidence on that point is not very direct ; but the 
conclusion at which I have arrived is, that although the 
new windows differ somewhat in form, and perhaps very 
slightly in position, from the old windows, the area 
of the new windows is pretty nearly the same as that of 
the old ones. 

^* What then is the rule applicable to that state of 
things ? When a house having ancient lights is burned 
or pulled down and rebuilt, and the question arises 
whether the character of ancient lights which belonged 
to the windows of the old house attaches to those of the 
new house, it appears to me that the principle to be 
applied to the solution of the question is, to inquire 
whether the new windows would impose on the servient 

(r) 2 Vem. 646. 
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tenement either an additional servitude to that to which 
it was subject when the old house existed, or a different 
servitude fipom that which previously existed. And it 
appears to me that it is not every trivial or immaterial 
change which would prevent the new windows from 
possessing the character of ancient lights possessed by 
the old windows. To deprive them of that character, 
the change must be material either in the nature or in 
the quantum of the servitude imposed " (s). 

This case was decided a few days before Tapling v. 
JoneSy and the principle already stated as that on which 
the last case is based is not expressly recognized by the 
Vice-Chancellor's judgment. But his Honor's lan- 
guage may be brought into harmony with that principle, 
by considering him, when he speaks of the change 
preventing the new windows from possessing the cha- 
racter of ancient lights, to mean, not that the servient 
tenement is relieved from the pre-existing restraint, but 
that obstruction of the new windows is not a conclusive 
proof of an infringement of that restraint. 



Section II. 

Of the Loss of the Right by Express Release. 

In order that the right to window lights be extin- 
guished by express release, a release under seal is re- 
quisite, as in the case of other incorporeal heredita- 
ments {t). 

(«) Cnrriers* Company v. Corhett, 2 Dr. & Sm. 358. 
(t) " These expresse releases must of necessitie be by deed ;" Co. Litt. 
264b ; Com. Dig. Release, A. 1. 
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It has been shown in the last section, that even at 
law, writings not under seal and parol declarations may 
be used as evidence of the intention of the owner of 
the dominant tenement to abandon his right. But in 
these cases the easement is extinguished, not by the 
release contained in the writing or the declaration, but 
by the abandonment thereby evidenced (m). 

Courts of equity, however, when the owner of the 
dominant tenement has by his conduct induced the 
owner of the servient tenement to incur expense by 
using his land in a way infringing the restraint to which 
it is subject, will prevent the dominant owner then in- 
sisting on his legal rights so as to defeat the object for 
which this expense was incurred. The authorities be- 
fore cited to show that easements, in the acquisition of 
which persons have been thus led to incur expense, w411 
be protected against those who afterwards try to defeat 
them by setting up their legal title, are authorities on 
this point also (x). 

On this principle. It is considered by courts of equity 
the duty of the owner of a tenement to inspect the 
plans offered for his inspection by the owner of the ad- 
jacent premises contemplating alterations thereof. And 
if he do not in any way signify his disapproval of such 
intended alterations, a case of acquiescence will be 
raised against him. But no such case of acquiescence 
will arise from his failing to inspect the plans, if the 
plans would not have informed him of the true nature 
of the contemplated alterations, and how the access of 

(u) Winter y. Brockmell, 8 East, 308 ; Liggins v. IftgCy 7 Bing. 
682. 

(a?) Vide Dann v. Spurrier, 7 Ves. 231, and the other cases cited 
ante, p. 48. 
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light and air to his premises would be affected thereby ; 
as, for instance, if they would not have shown to what 
height proposed walls would be carried (y). 

And in a case before a court of law, it was considered 
a good equitable defence under the Common Law Pro- 
cedure Act, 1854, 17 & 18 Vict. c. 125, s. 83, that the 
plaintiff had consented to the construction of the 
offending buildihg ; it was also held a good answer to 
that defence, that the consent had been obtained by the 
false representations of the defendant {z). 



Section III. 
Of the Loss of the Right by Unity of Possession^ 

When the dominant and the servient tenement be- 
come the property of the same owner, the right to win- 
dow lights, enjoyed by the one over the other, is extin- 
guished. It, as is the case with all easements when 
the dominant and servient tenement come into the pos- 
session of the same owner, is merged in his general 
right of property to both tenements. He may retain 
the actual enjoyment thereof as a quasi-easement, but 
this has no legal existence so long as the two tenements 
both continue his property, though should he dispose of 
the quasi-dominant tenement for a valuable considera- 
tion, the quasi-easement actually enjoyed therewith will 
become clothed with the character of a legal right. 

But in order that the unity of possession of the two 
tenements should have this effect, the owner in whom 

(y) Dunhall v. Walters, 12 L. T., N. S. 759. 

(z) Bavies v. Marshall, 31 Law J. Rep., N. S., C. P. 61. 
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they are united must have an equally high and per^ 
durable estate in fee simple in the one as in the other, 
in the dominant as in the servient tenement. Other- 
wise the easement, though necessarily suspended so 
long as the union of ownership continues, is not extin- 
guished, but revives on a severance of the ownership. 

" Suspence commeth of suspendeoy^ says Lord Coke, 
^' and in legall understanding is taken when a seignorie, 
rent, profit apprender, &c., by reason of the unitie 
of possession of the seignorie, rent, &c., and of the 
land out of which they came, are not in esse for a time, 
et tunc dormiunty but may be revived or awaked. And 
they are said to be extinguished when they are gone for 
ever, et tunc moriuntuTy and can never be revived; 
that is, when one man hath as high and perdurable 
estate in the one as in the other " (a). 

In Simper v. Foley (6), Wood, V. C, said " I appre- 
hend it is clear that the effect of an union of the owner- 
ship of dominant and servient tenements for different 
estates is not to extinguish an easement of this descrip- 
tion, but merely to suspend it so long as the union of 
ownership continues ; and that upon a severance of the 
ownership the easement revives." 

The most striking instance of the application of 
the rule, that, to operate the extinguishment of an 
easement by unity of possession, the estates in the two 
tenements must be of an equally. high and perdurable 
character, is found in the case of Rex v. Inhabitants of 
Hermitage (c). 

(a) Co. Litt. 313a. 

(ft) 2 J. & H. 6C3 ; so Thomas v. Thomas, 2 C, M. & R. 41, per 
Alderson, B. 
{c) Carth. 239. 
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The King Henry the 8th was seised in fee of lands 
formerly belonging to the Abbey of Sarum, which had 
by prescription common of pasture over Hermitage 
Common, parcel of the manor of Fordingbridge, which 
was parcel of the Duchy of Cornwall ; and at the same 
time the King was in possession of the Duchy of Corn- 
wall on account of the want of a Duke of Cornwall, 
and had a fee simple therein determinable on the birth 
of a Duke of Cornwall. It was held that this was not 
such an unity of possession as would destroy the pre- 
scription. The words of the report are, " But after much 
debate it was unanimously resolved by the whole court, 
that this was not such an unity of possession as would 
destroy the prescription, for although King Henry the 8th 
had an estate in fee in the lands a qu&y and also in the 
lands in gud, yet he had not as perdurable an estate in the 
one as he had in the other, • . . and therefore an unity of 
such estates works no extinguishment ; for when a unity 
of possession doth extinguish a prescriptive right, 'tis 
requisite that the party should have an estate in the 
lands a qu&y and in the lands in qua, equal in duration, 
quality, and all other circumstances of right." 

Unity of seisin is suflScient of itself to cause the ex- 
tinguishment of an easement without actual unity of 
occupation (d). But the momentary seisin of a relessee 
to uses will not operate to extinguish an easement 
by unity of seisin. In a case in the Exchequer 
Chamber, where this point was raised, Tindal, C. J., 
said, ** With respect to such relessee it is a known doc- 
trine that, since the statute, he takes no interest what- 
ever in the land; that on his account it can neither 

id) StaU V. StoU, 16 East, 343 ; Clayton v. Corh/, 2 G. & D. 174. 
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escheat nor be forfeited; nor is it subject either to 
dower or curtesy on account of his momentary seisin. 
And we know of no authority, and without it there is 
no reason for holding that such momentary seisin of 
the land shall operate to extinguish a right of way by 
unity of seisin " {e). 

It was in an earlier part of the volume observed, that 
several of the old cases treated certain easements as not 
extinguished by unity of possession, but by reason of 
their necessity revived on a severance of the possession. 
And it was then remarked, that if this were held to be 
the case with any easement of the present day, the 
case would be treated as one of a new grant of the 
easement on account of its necessity, not of its con- 
tinuance in spite of the unity of possession (/). 

By the civil law, on the union of the ownership of 
the dominant and the servient tenement, the servitude 
was extinguished by confusion ; and in order that the 
servitude should revive on the severance of the two 
tenements, it was necessary that it should be expressly 
reimposed ( g). 

(e) Jame% v. Plcmt^ 4 Ad. & E. 766. 

(/) &wry V. Piggott, 8 Buls. 339 ; Palm. 444 ; Pop. 166 ; Tudor's 
L. C. Conveyancing, 127 ; Lady Brown's Case, cited Palm. 446. 

(^) " Servitutcs prsediomm confunduntur, si idem utriusque praedii 
dominus esse coeperit." — Dig. viii. tit. vi. 1. " Si quis sedes, quae suis 
sedibas servirent, cmn emisset, traditas sibi accepit, conf asa sublataque 
servitus est : et, si nirsus vendere vult, nominatim imponenda servitas 
est : alioqain liberae veniunt." — Dig. viii. tit. ii. 30. 
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CHAPTER V. 

OF THE ENJOYMENT OF THE RIGHT UNDER SPECIAL 

COVENANTS. 

It has been before remarked, that there are scarcely 
any instances to be found, in which the enjoyment of 
the right to window lights has had its origin in express 
grant or covenant directly conferring the right. When 
it has been desired to secure the enjoyment of this 
right by an express agreement, the object has usually 
been attained by the owner of the adjoining land enter- 
ing into covenants restricting him from using his land 
in a certain specified manner, not by a simple covenant 
that he will in no way interfere with his neighbour's 
right to window lights. Such covenants are to the 
effect that certain land shall remain unbuilt on, or be 
kept as a pleasure ground, or that no building shall be 
erected on it above a certain height. 

These covenants are subject to the common incident 
of covenants at law, that they will not, except as 
between landlord and tenant, run with the land so as 
to bind it in the hands of an assignee. In order to 
enforce them against such assignees, recourse must be 
had to a court of equity ; and the principles on which 
such a tribunal deals with cases of this class, the extent 
to which and the circumstances imder which it will en- 
force such covenants will form the subject of the pre- 
sent chapter. 
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Such covenants are even in law binding on the 
assignee of a lessee, and the interposition of a court of 
equity is not necessary to enforce them in this case, 
except so far as it may be preferable to obtain the 
direct equitable remedy of their specific performance, 
instead of attaining the same object indirectly by the 
legal remedy of damages for their breach. But some- 
times the assignee of the lessee himself seeks the aid 
of a court of equity, on the ground that it will protect 
a purchaser for value against legal claims and liabilities 
of which he has no notice. But this principle is one 
which the court is slow to apply to cases where persons 
have taken an assignment or underlease of property 
demised subject to such covenants, or to other cove- 
nants in favour of the lessor. 

In Parker v. Whyt€{a), the defendant was the sub- 
lessee of a sub-lessee. The original lease contained 
a covenant that no sale by auction should be held 
upon the premises. The defendant asked his mesne 
lessor at the time of his purchase whether there were 
any objection to his holding such sales on the premises, 
and was told there was none. But on this being urged 
as a defence to a bill filed to restrain his holding such 
a sale on the premises, Wood, V. C, said, " The true 
answer to the difficulty suggested, I take to be this : — 
Will the court allow a person to take a valuable house 
without any inquiry and then say, ^ I will do anything 
I please, because I did not choose to find out from my 
lessor what interest he had in the property, and there- 
fore I am not affected with notice ? ' If you simply 
take a sub-lease without conditions, you are entitled, 

(a) 1 H. & M. 167. 
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and bound, to examine your lessor's title : if you have 
contracted not to do so, there may be a question as to 
the effect of that ; but if you do neither one nor the 
other, but enter without any inquiry of any sort, you 
must be taken to know that the property is held under 
some title or other ; and if you do not take any means 
to discover what that is, you cannot be looked upon as 
a purchaser without notice, which is the true groimd 
of exemption in the cases cited. It is impossible to 
allow a person to shelter himself under a plea of purchase 
for value without notice, if he chooses to rest satisfied 
without knowledge which he has a right to require." 

The same learned judge in a case in which a pro- 
perty had been sold, subject among other covenants to 
one not to open a public-house on the premises, and the 
agent of the covenantee, who had authority only to let 
and not to sell, informed a purchaser of some of the 
covenants, but not of that forbidding the opening of a 
public-house, held that the purchaser, knowing that he 
was dealing with an agent of limited authority, ought 
to have made inquiry of the purchaser, and therefore 
could not protect himself as a purchaser without notice, 
and was bound by the covenant (i). 

With regard to the point suggested by the Vice- 
Chancellor in Parker v. Whyte^ as to the effect of a 
contract not to inquire into the mesne lessor's title, the 
case of Rob son v. Flight (c) may be referred to. There 
a house had been purchased under the usual condition 
not to inquire into the lessor's title. It was held, both 
by Romilly, M. R., and Lord Westbury, C, (though 

(Jb) Wilson V. Hart, 11 Jur., N. S. 735. 

l&) 6 N. R. 154, 344 ; 34 Law J. Rep., N. S., Oh. 101 (before the 
M. R.) 
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he reversed the decree on another point), that the pur- 
chaser could not on that ground maintain the defence 
of being a purchaser for valuable consideration without 
notice. His Lordship, said, ** An attempt is made by 
the defendant, the assignee of the lease, to set up the 
defence of a purchaser for valuable consideration with- 
out notice ; but as he bought under an engagement 
not to call for the lessor's title, he must have imputed 
to him the knowledge which, on prudent inquiry, he 
would have immediately obtained." 

And in a recent case it was held that the under- 
lessee of a person who has covenanted not to carry on 
a particular trade on the property demised, was bound 
by the covenant, though such covenant was not con- 
tained in the original lease, but only in a mesne assign- 
ment thereof; and though the under-lessee had no 
notice of such covenant. The under-lessee in that 
case .was considered by the Master of the Rolls to 
have constructive notice of the covenant, but his re- 
marks apply equally to the case of the under-lessee's 
not having even such constructive notice. He said, 
'^ As to Sheat (the under-lessee), the plaintiff is en- 
titled to a perpetual injunction. If not, observe what 
the consequences would be. A man makes a lease of 
a large piece of land to a builder ; the builder erects 
buildings on it, and then assigns, making the assignee 
covenant not to carry on any noxious trade — as for 
example, that of a soap-boiler, which would be injurious 
to the neighbourhood. It is contended that the under- 
lessee may grant an under-lease, free from this cove- 
nant, to a person who may immediately afterwards set 
up this very trade to the injury of the whole neigh- 
bourhood. And this is a mischief which cannot be 
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guarded against^ if this be a true statement of the law. 
I am of opinion^ however, that an under-lessee cannot 
be put in any other position than he would be in if he 
had distinct notice of the original covenant" (d ). 

When covenants of this character do not at law run 
with the landy the principle on which courts of equity 
will enforce them on an owner of the property to which 
they have reference, who at law would be unaffected 
thereby, is, that as he has notice of the restrictions to 
which the land was subject under such covenants in 
the hands of the person from whom he purchased, his 
conscience is affected thereby, and he cannot be per- 
mitted to use the land in a manner inconsistent there- 
with. 

Lord Brougham, C.^ did indeed in one case deny 
that the court would enforce a covenant which at law 
would not run with the land. ** If such would be 
its construction at law," said his Lordship, '^ does the 
notice which the purchaser had of its existence alter 
the case in this court, upon an application for an in- 
junction ; or would it, upon the application, of a co- 
relative and co-extensive nature, for a specific perform- 
ance ? Certainly not. The knowledge by an assignee 
of an estate, that his assignor had assumed to bind 
others than the law authorizes him to affect by his 
contracts — had attempted to create a real burden upon 
property which is inconsistent with the nature of that 
property, and unknown to the principles of the law, 

id) Clement v. Welles, L. B., 1 Eq. 200 ; 36 Law J. Bep., N. S., 
Oh. 265. Flight v. Barton, 8 M. & E. 282, was cited to the contraiy. 
It, howeyer, only proyes that the mesne lessor may by his silence as 
to a covenant in the original lease, prohibiting the nnder-lessee's trade, 
be precluded from himself enforcing that coyenant. 

H 
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cannot bind such assignee by affecting his conscience^^ 
This court will never interfere, by way of injunction, or 
in any other more direct manner, to enforce such cove- 
nants, when satisfied that they could receive no support 
or countenance at law" (e). 

Notwithstanding this decision of the Lord Chan* 
cellor, Shadwell, V. C, in a case where a vendee of 
the one part, and parties purchasing lots of building 
land from him of the other, had executed a deed of 
covenant, containing, among other mutual covenants, 
one to the effect that none of the proprietors of the 
lots for the time being should at any time carry on 
thereon the trade of an innkeeper, granted an injunc- 
tion against a purchaser with notice of this covenant 
from one of the parties to the deed, at the instance of 
a purchaser of another of the lots from another of the 
parties thereto (/). And in the later case of Manny^ 
Stephens (g), before the same judge, a vendor had sold 
a house and had covenanted with the purchaser thereof 
that an adjoining piece of land, of which he was seised 

(<s) Keppell V. Bailey , 2 M. & K. 646, 648. 

(/ ) WTvatTTian t. GihsoUy 9 Sim. 196. 

(^) 16 Sim. 377. An order was afterwards obtained to commit the 
defendant for breach of the injunction, but Lord Cottenham, C, dis- 
charged that order, giving leave to the plaintiff to bring an action. 
Hence it was argued that Lord Cottenham thought the right of the 
plaintiff to relief in equity depended upon and was commensurate with 
his right of action upon the covenant at law. But his Lordship ex- 
plained in Talk v. Moxhayy 2 Phill. 778, that he upheld the injunction 
in Mann v. Stephens, though he discharged the order of commitment 
on the ground that it was not clearly proved that any breach thereof 
had been committed, as it was doubtful whether the spot on which the 
defendant was proceeding to build was not within the part where he 
was at liberty to do so. He gave leave to the plaintiff to bring an 
action that he might, if he thought fit, try this question. 
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in fee should for ever thereafter remain unbuilt on, 
except on a certain part and in a certain manner ; and 
the house and the piece of land, after divers mesne 
conveyances, had become vested in fee in the then 
plaintiff and defendant respectively. The defendant, 
who had notice of the covenant, was proceeding to 
build a brewery on the land ; but was restrained from 
so doing in violation of the covenant. • 

But the leading case on this subject, since which it 
has been conclusively settled that a covenant which at 
law will not run with the land, is binding in equity 
upon an assignee with notice, except in the presence of 
special circumstances which would render it inequitable 
to enforce the covenant, is Tulk v. Moxhay{h). In 
that case, the plaintiff was owner in fee of the garden 
in the centre of Leicester-square, and of several houses 
in that square. He sold this land to one Elms, who 
covenanted that he would keep the garden, in its then 
form, as a garden and pleasure-ground, in an open 
state and uncovered with any buildings, in a neat and 
ornamental order. By divers mesne conveyances the 
defendant became owner of the garden, and showed an 
intention to act in contravention of the covenant, of 
which he admitted he had notice at the time of his 
purchase. The plaintiff filed his bill for an injunction 
to prevent his so acting. The main argument of the 
defendant was, that the covenant would not at law run 
with the land ; and that equity would "not assist the 
plaintiff until he had established his right at law. 
Lord Langdale, M. R., however, granted the injunc- 
tion. The case was then brought by appeal before 

(A) 11 Beav. 671 ; 2 PMU. 774. 

h2 



148 OF THE ENJOYMENT OP THE BIGHT 

Lord Cottenham^ C, who affirmed the decision, with- 
out calling on. the plaintiflTs counsel. The judgment 
of the Lord Chancellor was as follows : — *' That this 
court has jurisdiction to enforce a contract between the 
owner of land and his neighbour purchasing a part of 
it, that the latter shall either use or abstain fi-om using 
the land purchased in a particular way, is what I never 
knew disputed. Here there is no question about the 
contract; the owner of certain houses in the square 
sells the land adjoining, with a covenant from the pur- 
chaser not to use it for any other purpose than as a 
square-garden. And it is now contended, not that the 
vendee could violate that contract, but that he may sell 
the piece of land, and that the purchaser from him 
may violate it without this court having any power to 
interfere. If that were so, it would be impossible for 
an owner of land to sell part of it without incurring 
the risk of rendering what he retains worthless. It is 
said, that, the covenant being one which does not run 
with the land, this court cannot enforce it; but the 
question is, not whether the covenant runs with the 
land, but whether a party shall be permitted to use the 
land in a manner inconsistent with the contract entered 
into by his vendor, and with notice of which he pur- 
chased. Of course the price would be affected by the 
covenant, and nothing would be more inequitable than 
that the original purchaser should be able to sell the 
property the next day for a greater price, in considera- 
tion of the assignee being allowed to escape from the 
liability which he had himself undertaken. That the 
question does not depend upon whether the covenant 
runs with the land is evident from this, that, if there 
were a mere agreement and no covenant, this court 
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would enforce it against a party purchasing with notice 
of it ; for if an equity is attached to the property by 
the owner, no one purchasing with notice of that equity 
can stand in a different situation firom the party from 
whom he purchased." His Lordship then commented 
on some of the previous cases, and concluded thus : — 
" With respect to the observations of Lord Brougham 
in Keppel v. Bailey ^ he never could have meant to lay 
down that this court would not enforce an equity 
attached to land by the owner, unless under such cir- 
cumstances as would maintain an action at law. If 
that be the result of his observations, I can only say 
that I cannot coincide with it." 

Tulk V. Moxhay has been ever since acknowledged 
as the leading case on this subject, and the principle 
thereof always followed by the court, and scarcely 
questioned in argument (i). Indeed the tendency has 
been to extend the application of the principle and to 
remove technical objections to its operation. 

In a late case before the Master of the Kolls, he laid 
down that a vendor who had sold a piece of land to a 
purchaser subject to covenants in restraint of building, 
and had afterwards sold an adjoining piece of land to 
another purchaser, could not, after the latter sale, 
release the first purchaser from his covenant. The 
second purchaser had entered into similar covenants 
with the common vendor, and the Master of the Rolls 
held " that each purchaser could prevent the violation 
of these covenants by the other, and that this reci- 
procal right is handed down from successor to successor 
indefinitely, so that every one who receives a sub- 

(i) Patching T. Dubbins, Kay, 1; Coles v. Sims, 6 De G. M. & G. 1. 
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stantial injurj by the breach of this covenant is en- 
titled to the assistance of the court for redress" (j). 

In the case oi Piggoit v. 8tratton(k\ the defendant 
Stratton held two plots of land, A. and B., on a lease 
for 999 years, subject to covenants which preserved 
to the houses on plot A. a sea-view over plot B. The 
defendant underlet A. to one Harbour, to whom he 
showed the covenants of his lease, and asserted that he 
could not by reason of them block up the sea- view. 
The underlease contained a covenant by the defendant 
that he would perform the covenants contained in his 
original lease. The defendant afterwards surrendered 
his original lease to the groimd landlord, and took a 
new lease not containing the former restrictions. His 
assignee proceeded to build on B., so as to obstruct 
the sea-view from A. Wood, V. C, at the suit of 
Harbour's assignee, restrained the defendant and his 
assignee from so building on B., on the ground of the 
representations by the defendant that he could not 
block up the view from A. ; but he considered that the 
covenant in the underlease was limited in its operation 
to the period during which the original lease subsisted, 
and was destroyed by its surrender. But the Court 
of Appeal, Lord Campbell, and Knight Bruce and 
Turner, L. JJ., held that the plaintiffs legal rights 
under the covenant were not affected by the defendant's 
surrender, that he could after the surrender have main- 
tained an action at law on the covenant, and that he 
was on that ground entitled to an injunction.^ They 
also thought that had the covenant been gone at law, 

(J) Western v. Macdemwt, L. R., 1 Eq. 507 ; S6 Law J. Rep., N. S., 
Ch. 196 ; affirmed by the Lord Chancellor, Dec. 4, 1866. 
(Ji) Johns. 341 ; 1 De G. F. & J. 33. 
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an injunction would have been granted by a court of 
equity, on the ground taken by the Vice-Chancellor. 

In Child V. Douglas (I )y the defendant took by con- 
veyance from persons exercising a power of appoint- 
ment contained in a settlement, subject to a covenant 
not to build within a certain distance of an intended 
street. The plaintiff was a purchaser from the persons 
who took under the Hmitations in the settlement in 
default of appointment. Wood, V. C, held that the 
plaintiff had an equity to enforce this covenant against 
the defendant. He said, " It is argued, that the con- 
veyance of part of this land to the defendant having 
been made under the operation of the joint power, and 
his covenant having been entered into with the donees 
of the power only, it in no way binds the land with 
regard to those persons who come in subject to the 
power under the limitations in the settlement; and 
therefore, although the question whether the covenant 
runs with the land may be immaterial, in no sense can 
the covenantees be considered to be trustees of the 
covenant for the persons who take under the subsequent 
hmitations. I think, however, that any remainderman 
would be extremely surprised if he were told, that, 
though he had joined in executing this conveyance and 
imposing this condition on the purchaser, yet, when he 
came into possession of the rest of the property, undet 
the settlement, the whole benefit of the condition, which 
he had endeavoured to obtain, was at an end, and that 
he could have no advantage from it. The real truth is, 
that the court invariably regards stipulations of this 
kind with reference to the benefit of the property which 

(Z) Kay, 660 ; reversed on another point, 6 De G. M. 8c G. 739. 
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is resenred by the vendor ; and looking at eyery posinble 
analogy^ even at law^ I think I am bound to hold, that 
a covenant of this kind, though not strictly a reservation, 
is yet so analogous to it, that it would clearly enure to 
the benefit of parties interested under the settlement, 
like the reservation of a right of way in a similar con- 
veyance." 

In that case the objection was also raised that there 
was no reciprocal covenant for the benefit of the pur- 
chaser from the vendor as to the property retained by 
him. The plaintiff on his purchase had himself entered 
into a similar covenant with the vendor, but the Vice- 
Chancellor thought that, even had he not done so, the 
objection could not be sustained. " The reciprocal 
advantage," he remarked, "here obtained by the de- 
fendant, is, really, the conveyance of the land ; and it 
cannot be said, that for want of a reciprocal advantage, 
which he did not stipulate for, he cannot be compelled 
to perform that which he has expressly covenanted to 
do," — and he pointed out that Talk v. Moxhay was 
similar in this respect. 

In Coles V. Sims (m) an attempt was made to take the 
case out of the rule on the ground that the vendor had 
covenanted with B. that he would procure A. to enter 
into certain covenants with B., and that this had not 
been done. Turner, L. J., said it was not necessary to 
say what the effect of this might have been if it had 
been shown that A. had been applied to by B. to ex- 
ecute these covenants and had refused to do so ; but he 
took it that the party who in^sted on the point must 
show that application had been made to the other party 
to join in the conveyance. 

im) 6 De G. M. & G. 1. 
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Courts of equity wiU, however, act with caution in 
enforcing covenants of this nature, and will neither too 
hastily infer their existence, nor will extend their opera- 
tion beyond what the construction of the instrument re- 
quires. In the case of the Feoffees of Heriofs Hos- 
pital V. Gibson (n), the governors of the hospital and 
the magistrates of Edinburgh, when selling certain lots 
of land for building in the line of an intended new 
street, exhibited a plan which represented certain old 
buildings, not the property of the hospital or magis- 
trates, as taken down, so as to make the street of even 
width throughout its length. The charter granted to 
the purchasers contained nothing about any obligation 
on the grantors to purchase and remove these old 
houses, but the court of session held that the magis- 
trates were bound to remove them. This decision was, 
however, reversed by the House of Lords, who held 
that the mere exhibition of a plan of a new street at the 
time of the sale of a piece of ground in the line of such 
intended street, did not of itself amount to an engage- 
ment that all that was exhibited on the plan should be 
carried into effect, more especially where the purchase 
was effected by a distinct contract put into the form of 
a charter, in which nothing was said about that which 
the purchaser now claimed on the ground of its having 
been represented on the plan. Their Lordships were 
much pressed with a case of Deas v. Magistrates of 
Edinburgh (o), in which Lord Mansfield had expressed 
himself strongly in favour of a right similar to that 
now claimed by the respondents ; but their Lordships 
observed that Lord Mansfield had not actually given 

(») 2 Dow. 801. 

(o) House of Lords, April 10, 1772 ; 2 Dow. 304. 
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any decision on the pointy though possibly the proceed- 
ings in that case had been put an end to in deference to 
his opinion. 

A similar point was raised in Squire y, Campbell {p). 
In that case an act of parliament empowered the Com- 
missioners of Woods and Forests to make certain new 
streets according to plans therein referred to, and to 
grant leases of the land in the line of such new streets. 
The plaintiffs, who had taken leases of two such plots 
of land, filed their bill to prevent the erection of a 
statue in a space shown as left open by the plan re- 
ferred to in the act of parliament ; the act was not 
mentioned in either lease. An injunction to this effect 
was granted by the Vice-Chancellor of England, but 
Lord Cottenham, C, dissolved the injunction, and re- 
ferring to the Feoffees of Heriofs Hospital v. Gibson, 
said, " We have the unqualified opinions of Lord Eldon 
and Lord Bedesdale opposed, not to anything which 
Lord Mansfield had done, but to what in order to 
frighten the parties he had said, that after parties had 
matured their agreement into a written contract, you 
could not infer a contract from the mere exhibition of a 
plan. It is impossible not to assent to the doctrine ex- 
pressed by these learned judges, and it is equally im- 
possible to maintain the order appealed from, consist- 
ently with such doctrine." 

And of course a court of equity will not strain the 
natural expression of the terms of the covenant, for the 
benefit of the covenantees. In a case before the Vice- 
Chancellor of England, a deed recited that one Pitt 
being seised in fee of the lands delineated in the plan 

(i?) 1 M. & C. 469. 
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thereto annexed^ and having it in contemplation to 
establish a spa thereon^ had caused the plan to be 
drawn to show the mode in which the lands were in- 
tended to be laid out, subject only to such alterations as 
should be made or approved of by Pitt, his heirs or 
assigns, and as should not destroy the general beauty of 
the same design. The deed contained covenants by 
Pitt to complete the pleasure grounds and keep them in 
order, and among them a covenant, that Pitt would on 
every agreement which should be entered into by him 
for the sale of any part of the building ground, require 
the purchaser to covenant not to erect any messuage 
which might lessen in value any other of the messuages 
erected. It was held that Pitt would not be restrained 
at the suit of a previous purchaser, from allowing the 
purchaser of an adjoining plot of ground to erect a 
house thereon, in a corresponding position to one from 
the erection of his house in which the former purchaser 
had been restrained by covenant, although the plaintiff 
alleged that the erection of a house in such a position 
would be injurious to his house. The Vice-Chancellor 
considered that power was expressly reserved to Pitt to 
vary the design, so long as he did not destroy the 
character of the pleasure ground attaching to the land ; 
and that the covenant to secure erected houses from 
diminution of value by the erection of other houses 
would not authorize the interference of the court (q). 

In a case before Wood, V. C, there was a covenant 
on the sale of a house and plot of land in a terrace, 
**that no building whatever, except monuments and 
tombs, should at any time be erected on any part of 

(,q) Schreiber v. Creeds 10 Sim. 9. 
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the land belonging to the vendor^ lyu^g on the east side 
of the said terrace, and opposite to the plot of land 
thereby conveyed/' The Vice-Chancellor thought the 
vendor meant at the time of the covenant that no build- 
ing should be erected opposite to any part of the terrace ; 
but he considered that he was obliged to construe the 
covenant so as to restrain building on that part only of 
the land retained, which lay immediately opposite to 
the house and plot conveyed, and was of the width of 
the plot (r). 

Where land has been conveyed subject to a covenant 
that the purchaser shall not use the land conveyed 
to him in a particular manner, such restriction being 
imposed with a view to the enjoyment of adjoining 
lands by the vendor, and the character of these adjoining 
lands is so altered by the acts of the vendor and those 
claiming under him that the restriction is no longer 
applicable according to the intent and spirit of the 
covenant, a court of equity will not interfere to enforce 
the covenant. 

This was settled by the great case of The Duke 
of Bedford v. The Trustees of the British Museum (s). 
In that case certain land was conveyed in fee by deed 
of feoffment ; and the feoffee covenanted among other 
things that he would not erect any building thereon 
which should extend northward beyond the range of 
Southampton House, the residence of the vendors, 
the Bedford family. The land in time became the 
site of the British Museum, and the trustees thereof 
proposed to erect new buildings to the north of this 



(r) Patching v. Dubbins, Kay, 1. 
(«) 2 M. & E. 652. 
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line. The Duke of Bedford filed his bill for an in- 
junction^ but Lord Eldon^ G., and Sir T. Plumer, M. K., 
without giving any opinion as to the rights of the parties 
at law^ considered that the feoffors and those claiming 
under them had so altered the character of the adjoin- 
ing property that the restrictions of the covenant were 
no longer applicable according to the intention and 
spuit in which they were entered into. They thought 
that the intention was to secure an open space in the 
vicinity of those great mansions^ and that as the Dukes 
of Bedford had allowed all the adjoining land to be 
covered with buildings^ the then Duke of Bedford 
could not in equity enforce a covenant, which had thus 
become inapplicable owing to the acts of those claiming 
under the feoffors. Lord Eldon said, " If this deed is 
permitted to be urged against what I must call, not the 
legal, but the actual intention of the parties, and if you 
have the means of obtaining any remedy, you may have 
recourse to your deed ; but you cannot under such cir- 
cumstances come into a court of equity for a remedy which 
the court never grants, except in cases where it would 
be strictly equitable to grant it." And Sir T. Plumer 
said, " The question is, whether, from the altered state 
of the property, altered by the acts of the party himself, 
he has not thereby voluntarily waived and abandoned 
all that control which was applicable to the property in 
its former state. It was perfectly competent to the 
plaintiff to make what use he pleased of his contiguous 
lands ; he was not fettered in so doing by any previous 
obligation to the contrary; and when he took upon 
himself to cover the vacant ground with buildings, the 
question is, whether, having regard to the mutual deal- 



158 OF THE ENJOTMEKT OF THE BIGHT 

ings between the parties with respect to the property 
as it stood^ both originally and afterwards, it is con- 
sonant with the principles of equity to interfere at this 
time of day. In that point of view it appears to be a 
consideration of great importance, more especially with 
reference to property in the metropolis, how far parties 
shall now be permitted to go back^ and revive all the 
objections arising out of long antecedent covenants and 
engagements, and to give them such an application to 
the buildings of the metropolis in its present rapidly 
increasing state, that, while one party is left at liberty 
to obtain the most profitable consideration for his land, 
every obligation which is in the nature of restriction 
shall be enforced by that party as against the owner of 
the adjoining land. The question is not to be deter- 
mined on the letter of the contract. By the letter of 
the contract, the Duke is under no positive engage- 
ment to leave the northern boundary open; but the 
question is, whether, according to good faith, and the 
true understanding of the parties at the time when this 
contract was entered into, the terms of the engagement 
had not reference to the property while it remained in 
its other condition." 

In Tulk V. Moxhay (t), this case was cited on behalf 
of the defendants, and it was argued that the character 
of Leicester Square had been so changed by the open- 
ing of new streets under the authority of an act of 
parliament, that an ornamental garden had become 
useless and unnecessary. But Lord Langdale, M. B., 
said, " There is a manifest and plain difference between 
the two cases. In the case of The Duke of Bedford v. 

(t) 11 Beav. 671. 
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The Trustees of the British Museum^ one party who was 
seeking against the other the performance of the cove- 
nant had himself^ and by his own acts, placed the 
property under such different circumstances, that it 
was perfectly manifest that there was no reciprocity : 
the parties were no longer in the same relative situa- 
tions. It was said that there was a passage made 
through the north side of Leicester Square, and con- 
sequently (although it was made by authority of an act 
of parliament,) that of itself would vary the rights of 
the parties. I am clearly of opinion that this could 
not be so." 

On a similar principle, a court of equity will not lend 
its assistance to enforce covenants of this nature, when 
the covenants were intended to secure the erection of 
buildings on one general plan for the common benefit 
of the occupiers of all the buildings, and the covenantee 
has acquiesced in such deviations from this plan, as 
will prevent the intended general benefit. So in the 
case of Roper v. Williams (m), the defendant Williams 
had sold the plaintiff a plot of building ground, and had 
covenanted that no houses should be erected on the ad- 
joining land, except in a certain position and of a cer- 
tain value. The plaintiff had acquiesced in the erection 
of certain houses in violation of the terms of the cove- 
nant. He now filed his bill against his vendor, and 
subsequent purchasers fi'om him, to prevent a further, 
and, as he alleged, a grosser, violation of the covenant. 
But Lord Eldon, C, said, " This case is not within the 
range of cases between A. and B. ; but it is a case in 
which persons claiming under A. have in equity ac- 

(w) T. & R. 18. 
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quired rights both against A. and B., which could not 
bewail treated of in a court of law. If the matter were 
res Integra^ I should say that Williams had bound him- 
self in equity to make no new grant, without ^ying 
notice of this covenant to all subsequent grantors. The 
object which Williams had in view seems to have been, 
to have laid out the whole of the land upon a general 
plan, and to get as many grantees as he could to be 
subject to the same obligations as Roper; and the 
covenant entered into by Williams with Roper was 
for the benefit of all such grantees. Having long lived 
in Gower Street, I have often been in the habit of 
illustrating my view of such cases by reference to the 
stipulations contained in the Duke of Bedford's houses. 
In the lease of every house on the east side of that 
street is contained a covenant that there shall be no 
erection behind them exceeding a certain height. The 
landlord in such a case is stipulating not only for his 
own benefit, but for the benefit of all the tenants in that 
neighbourhood. If therefore the landlord in some par- 
ticular instances lets loose some of his tenants, he cannot 
come into equity to restrain others from infringing the 
covenant to whom he has not given such a licence. He 
may have a good case for damages at law; but if he 
thinks it right to take away the benefit of his general 
plan from some of his tenants, he cannot with any 
justice come into equity for an injunction against those 
tenants. It is not a question of mere acquiescence, but 
in every case in which the grantor suffers grantees to 
deviate from a general plan intended for the benefit of 
all, he deprives others of the right which he had given 
them, to have the general plan enforced for the benefit 
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of all. In such cases I have always understood this 
Court will leave the parties to their remedy at law." 

To the same effect are his Lordship's remarks in 
The Duke of Bedford v. TTie IVustees of the British 
Museum (v) : ** Suppose^ for example, there were ninety 
houses on the east side of Gower Street, and the Duke 
had allowed the tenants of eighty of them to raise their 
back buildings to a height extremely inconvenient to the 
others, jGrom whom he withheld that permission, it could 
not be said that he was acting illegally or unlawftdly 
in so doing ; but it becomes quite a different question, 
if, under such circumstances, he files a bill to pre- 
vent those others from raising their washhouses or out- 
buildings. If such a bill were filed, it is questionable 
whether the court would not say it was clear from all 
the circumstances that each of those tenants thought he 
was entitled to the benefit which his Grace, by de- 
clining to enforce the covenant, had allowed to the 
rest." 

But the court will not on this account refuse to inter- 
fere on behalf of the covenantees, when they have 
acquiesced in slight breaches of the covenant which 
will not be permanently or seriously detrimental to the 
common benefit designed. In a case before Shadwell, 
Y. C, the owner of an estate built houses thereon, and 
sold some of them subject to a covenant not to carry 
on any trade, business or calling therein ; and it was 
decided that schools were included in this prohibition. 
The Vice-Chancellor held that the covenantee had not 
waived the benefit of the covenant by allowing some of 
the houses to be used as schools, and restrained the 

iv) 2 M. & E. 564. 
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defendant from opening a school in one of the houses 
subject to the covenant. He distinguished the case 
from that of Hie Duke of Bedford v. The Trustees of 
the British Museum, saying, ** There is an obvious dis- 
tinction between that case and the present one ; for a 
private house which has been converted into a school 
becomes again a private house as soon as it ceases to 
be used as a schooL But land, which, like the Bedfinrd 
estate, has been once covered with buildings, can never 
become pleasant open fields again" (w). 

So in a recent case before Wood, V. C, the plaintiff 
had sold various houses to different purchasers under 
a covenant not to use any such house as a pubUc-house 
or beer shop. They were held entitled to enforce this 
covenant against the occupier with notice of the cove- 
nant of one of the houses, although they had allowed 
the sale of beer to be carried on for a few months in 
another of the houses sold subject to the covenant, 
at the extremity of the row of houses, and upon 
a part of the premises which could not be seen from the 
front of the row (or). 

And in a case before the Master of the Rolls there 
were covenants in a conveyance that the purchaser 
would not allow any tree or building in his garden to 
exceed the height of the parlour floor. A bill was filed 
against the assignee of this purchaser by the assignee 
of a subsequent purchaser of the adjoining house. No. 
10, Brook Street, for building in his garden so as to 
violate the covenant and obstruct the access of light to 
the plaintiff's house. The second purchaser had him- 

(w) Xemp V. Sober, 1 Sim. N. S. 517. 

(a?) Mitchell v. Steward, L. R., 1 Eq. 641 ; 35 Law J. Rep., N. S., 
Ch. 393. 
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self entered into similar covenants ; there was also a 
covenant by the vendor that there should not be planted 
on any part of certain fields, called the King's Mead 
Furlong, and the Hayes, any trees which should exceed 
eight feet in height, and that no buildings should be 
erected thereon. The defendant urged that the plain- 
tiff had acquiesced in previous breaches of the cove- 
nant, and had so, on the principle of Roper v. WilliamSy 
disqualified himself firom obtaining the assistance of a 
court of equity. But the Master of the Rolls over- 
ruled this defence, saying, " Another ground of defence, 
whiph is prominently brought forward by the defendant 
in his answer, is, that this covenant has, by common 
consent, been wholly disregarded by the parties en- 
titled to the benefit of it, including the plaintiff himself. 
This defence consists principally in the fiict that trees 
from eight to forty feet in height have for many 
years been growing, and are now standing, on the lands 
called King's Mead Furlong and the Hayes ; and that, 
along the southern and western boundaries, cottages 
have been built and are now standing, and that this has 
been acquiesced in by the plaintiff and his predecessors. 
That, besides this, trees and shrubs firom eight to forty 
feet in height have been growing and are now standing, 
in the gardens of other houses forming the south side 
of Brook Street ; and that, in particular, the plaintiff 
himself had a fig tree, a thorn, and a mulberry tree in 
his garden, which towered above the level described in 
the covenant ; and that, though the fig tree and the 
thorn have been lopped down to the prescribed level 
since the institution of the suit, the mulberry tree still 
continues to lift up its head above the level to which it 
was limited by the covenant. In my opinion, this de- 
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fence is also ineffectual. I am bj no means satisfied 
that these trees are any injury at all to any of the 
houses in Brook Street^ or that this court would have 
granted an injunction to compel their being lopped to 
the prescribed lerel; and I am of opinion that the 
plaintiff, because he has not complained of certain 
breaches of covenant, which, in my opinion, have in- 
flicted no injury upon him, has not thereby debarred 
himself from complaining of a breach which does affect 
the value of his property. If this contention were the 
law, then because the owner of the house No. 10 en- 
joyed the right of trees and shrubs in King's Mead 
Furlong, and encouraged their being planted there, he 
would have rendered himself liable to have a row of 
houses built at the bottom of each garden, whoUy 
shutting out a striking prospect from the back rooms of 
his house and diminishing to some extent the free trans- 
mission of light and circulation of air. I am of 
opinion that he has not, by such means, lost the right 
to stop such injury to his property" ( y). 

It will be observed that in this case trivial breaches 
by the covenantee himself of a corresponding covenant 
were not considered by the Master of the Rolls to dis- 
qualify him from resorting to a court of equity to 
enforce his covenant, these breaches being such as not 
to injuriously affect the general plan for the common 
benefit. So in Child v. Douglas {z), Wood, V. C, 
considered that the plaintiff had not so violated a cove- 
nant, that no building should be erected within six feet 
of a certain intended street, as to lose the benefit of a 

(y) Western v. Maodermoty L. R., 1 Eq. 607 ; 35 Law J. Rep., 
N. S., Ch. 195 ; affirmed by the Lord Chancellor, Dec. 4, 1866. 
(«) Kay, 567. 
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corresponding covenant^ by "the projection of his door- 
way, though built of brick, one foot beyond the pre- 
scribed limits, and still less, by the basement or founda- 
tion of his house, which for the height of one foot and 
a half projects two inches too far, the rest of the front 
of his house being thrown back to the required distance 
of six feet." 

And the doctrine will not be strained in order to 
include cases in which the covenants do not reaUy form 
part of one plan. In Patching v. Dubbins (a), above 
cited, where the defendant had sold to the plaintiff a 
house in a terrace, and had covenanted with him that 
no building should at any time be erected on any part 
of the land belonging to the defendant, lying on the 
east side of the said terrace, and opposite to the plot 
of land thereby conveyed. A dispensary had been 
erected on part of this land. On the plaintiff filing 
his bill to restrain a building being erected on such 
land more nearly opposite to his house, it was urged 
that he was, on the principle of the above cited cases, 
debarred from obtaining the help of the court by his 
own acquiescence. But -Wood, V. C, said, " It is 
said that there was, on a former occasion, an acqui- 
escence by the plaintiff, in permitting a hospital to be 
built upon a part of the land, which clearly, according 
to the plaintifi^s construction of the covenant, would 
be within its terms. It has been argued, that the 
plaintiff is, on this account, precluded from raising 
the question now before the court. I do not think that 
the principle of acquiescence, which was so frdly dis- 

(a) K&j, 1. The yice-Chancellor finally decided the case on the 
ground that the covenant onlj applied to the land immediately opposite 
to the plaintiff's house. 
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cussed in the case of the Duke of Bedford v. The 
Trustees of the British Museum, -will at all apply to a 
case of this description. Lord Eldon^ in that case^ 
goes fully into the reasons for the conclusion there 
adopted. The doctrine is very concisely stated by 
him in Roper v. Williams^ his Lordship there says, 
' I have often been in the habit of illustrating my view 
of such cases by referring to the stipulations contained 
in the Duke of Bedford's houses. In the lease of 
every house on the east side of that street is contained 
a covenant that there shall be no erection behind them 
exceeding a certain height. The landlord in such a 
case is stipulating not only for his own benefit, but for 
the benefit of all the tenants in that neighbourhood.' 
That case has, therefore, clearly no application to the 
present. It was the case of a landlord taking from 
several tenants restrictive covenants against the erec- 
tion of buildings by them, in order to secure one uniform 
plan for the benefit of them all. This case is just the 
converse of that. Here the landlord has stipulated, for 
the benefit of each of the tenants, not to build upon the 
opposite land. I do not think that one of these tenants 
can be considered to hold his right for the benefit of 
all the other tenants who had similar covenants, or that 
any acquiescence on the part of any one of the tenants 
in .an infringement, which, according to his construction 
of the covenant, does not injure him, can be material. 
That kind of acquiescence has nothing to do with the 
case." 

The defence, that the plaintiff has acquiesced in the 
infringement of a general plan for the common benefit, 
cannot of course be raised when the question lies solely 
between covenantor and covenantee. But in these 
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cases if there be acquiescence on the part of the cove- 
nantor in the breach of the covenant, or delay by him 
in complaining thereof, the court will, on its ordinary 
principle, refuse to interfere in his behalf. Lord Eldon 
said, " In every case of this sort, the party injured is 
bound to make immediate application to the court in 
the first instance ; and cannot permit money to be 
spent by a person, even though he has notice of the 
covenant, and then apply for an injunction " (ft). 

It is, however, conceived that his Lordship's remarks 
as to the effect of delay even when there is notice of the 
covenant, were not intended to apply to the case where 
the covenantee gives distinct notice that he will assert 
his rights, and, if it be in his power to do so, will pre- 
vent the breach of the covenant, but is not in a condi- 
tion to resort at once to the court. In Coles v. Sims (c), 
the Lords Justices aflSrmed the decision of Wood, V. C, 
to that effect. Knight Bruce, L. J., said, " There can 
remain but one question, a question of laches or con- 
duct. Now the building here was intended to be begun 
in the month of June last, and in that month, so I 
understand, before any expense had been incurred on 
the ground in this respect, a gentleman acting as soli- 
citor for the plaintiff, and on his behalf, expressed to 
the defendants, or one of them, the plaintiff's opinion 
that the defendants had no right to do the thing then 
intended (although the plaintiff was not then in posses- 
sion of the instrument which gave him the right of pro- 
hibition), anH stated in clear terms the plaintiff's objec- 
tion and intention to prevent it if he could. • It was in 



(J) Il4)per V. Williams, T. & R. 23. 
(c) Kay, 66 ; 6 De G. M. & G. 1. 
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effect a plain and distinct protest against the course in- 
tended bj the defendants. Notwithstanding this, the 
defendants built or continued to build. The protest 
never was withdrawn. The suit was not instituted until 
the end of the following October, a circumstance which 
(if it were necessary to account for it) is fully accounted 
for by the want of proof, under which the plaintiff then 
laboured, of his title to effectuate the prohibition. The 
notice was, as I apprehend, sufficient ; I must, there- 
fore, hold the defendants to have proceeded in their own 
wrong." 

In the case of Child v. Douglas {d)^ referred to a few 
pages back, the Lords Justices, overruling the decision of 
Wood, V. C, refused to interfere by interlocutory in- 
junction to prevent the raisitig of a wall fifteen feet 
high, in violation of a covenant not to build within six 
feet of a certain street, on the ground that the plaintiff 
and his predecessors had for several years acquiesced in 
the erection of a wall five feet high on the same spot. 
It must, however, be observed, that there were other cir- 
cumstances which, as well as this delay, led their Lord- 
ships to this conclusion. And also that the application 
was an interlocutory one, on which, as will afterwards be 
seen, a much slighter degree of acquiescence will in- 
duce the court to decline to interfere than must be 
proved in order to induce it to refuse its assistance at 
the hearing of the cause (e). 

The Court of Chancery will not interfere to enforce 
these covenants, unless the breach causes a substantial 
injury to the person entitled to the benefit of the cove- 



{d) Kay, 560 ; 5 De G. M. & G. 789. 
\e) Post, Chap. VI. Sect IIL 
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nant. "I use the words ^substantial injury/" said 
Komillj^ M. B.^ " because it is^ I think, clear that a 
mere nominal breach of covenant, which inflicted no 
injury at all, would not justify this court in interfering ; 
but the court would, in that case, leave the parties to 
their remedy at law to obtain such compensation as 
they might be entitled to " (/). But of course it is not 
necessary, in order to enable the covenantee to obtain 
the aid of the court, that he should have been able to 
maintain a suit for the obstniction of his ancient 
lights. For in these cases the parties themselves have 
by their covenant prescribed the limits of injury, and 
by the covenant it is easy to ascertain whether injury 
has been done or not ; the province of the court is not, 
as in a case of ancient lights, to decide whether the 
plaintiff has in the eye of the law received injury or 
not, but to decide the question of fact whether the 
covenant has or has not been violated, though it may 
consider the injury caused by the violation to be too 
trifling to call for its interference. Indeed by such a 
covenant the right to prospect may be secured, and 
would be protected by the court (^), though, as we 
have seeH, there can be no right to prospect analogous 
to the right to ancient lights (A). 

In Coles Y. Sims (i), there was in the deed containing 
the covenants a stipulation for the payment of liquidated 
damages in case of a breach of covenant. It was argued 

(/) Wegtern y. Macdermat, Ij, R., 1 Eq. 607 ; 86 Law J. Rep., 
N. S., Ch. 196, and see the expressioiia of Wood, Y. C, in Child y. 
Douglas, Kay, 667. 

(^) Attorney- General y. Doughty, 2 Vea. sen. 463. 

(A) Ante, p. 9. 

(i) 6 De G. M. & G. 1. 

I 
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that this remedy, provided by the parties themselTes, ex* 
eluded the interference of the court. As the cause was 
then before the court on an interlocutory motion, it was 
not necessary definitely to decide the point. But the 
Lords Justices strongly implied that they did not con- 
sider their jurisdiction excluded by such a clause- 
Knight Bruce, L. J., said, ** If I were now deciding 
the cause, I should probably come to the conclusion, 
that in a case where a covenant is protected (if I may 
use the expression) by a provision for liquidated damages, 
it must be in the judicial discretion of the court, accord- 
ing to the contents of the whole instrument and the 
nature and circumstances of the particular instance, 
whether to hold itself bound or not bound, upon the 
ground of it, to refuse an injunction if otherwise proper 
to be granted ; and that in the present case, the circum- 
stances are such as to render it right for the court to 
grant an injunction." And Turner, L. J., said, " It is 
not necessary to give any conclusive opinion upon that 
subject ; but if it were, I strongly incline to think that 
this is not a clause for liquidated damages excluding the 
jurisdiction of this court." 

An objection has in some cases been taken to suits to 
enforce a covenant of this character, on the ground that 
the suit is defective for want of parties, as all the persons 
entitled to the benefit of the covenant ought to have 
been made parties to or represented in the suit. But 
such an objection was overruled in Western v. McLcder^ 
mot (j)y by the Master of the Bolls, who said, " l£ was 
suggested that this suit ought to have been instituted 
on behalf of all the other owners of the houses in 

(J) L. R., 1 Eq. 508 ; 86 Law J. Rep., N. 8., Ch. 196 ; affinned hy 
the Lord Chancellor, Dec. 4, 1866. 
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Brook Street ; but I am of opinion that one alone is 
entitled to ask for redress^ although others should de- 
cline to do so^ or should disregard the act complained of. 
It may also well be that the injury is principally or 
almost entirely felt by one or two of the owners, and 
that those who are farther off sustain no inconvenience^ 
in which case they could not be required to join in or 
support the application." The same judge in another 
case considered that the original covenantor was not a 
proper party to such a suit, if he had parted with his 
whole interest in the property, and was not in any way 
in &ult (A). 

But in a case where every allottee of a building 
society had entered into restrictive covenants with the 
trustees of the society, for the benefit of the persons 
for the time being claiming under conveyances already 
made to them by the trustees, one allottee instituted a 
suit against a purchaser from another allottee to restrain 
violations of these covenants. The Lords Justices 
held that the trustees were necessary parties to the suit. 
And Knight Bruce, L. J., said, he thought that the 
other parties interested ought, in some way, to be re- 
presented on the record (/). 

Before quitting this branch of the subject, it may be 
observed, that a right to window lights may be acquired 
under such covenants, and may continue to exist, when 
the covenant itself has expired or has become inappli- 
cable. For example, at the west end of London, 
houses, or plots of land for the erection of houses, are 

(*) CUmenti v. Welles, L. R., 1 Eq. 200 ; 36 Law J. Hep., N. S., 
Ch. 266. 

(0 Eoitwood V. Lever, 83 Law J. Rep., N. S., Ch. 366 ; 3 N. R. 
282. 

I2 
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frequently let upon leases for ninety-nine years, with a 
covenant by the freeholder that the land at their back 
shall be kept as a pleasure-ground free from buildings 
for that period. At the end of the time, the freehold 
of the pleasure-ground and the freehold of the adjoining 
houses will very possibly belong to different owners. 
The owner of the pleasure-ground will hold it dis- 
charged from the covenant and will be able to build 
thereon. But he will not be able to build so a^ to 
obstruct the window lights of the houses looking on to 
it. For the light and air will have been actually 
enjoyed for a period of more than twenty years, and so 
ftilfil the requisitions of the 3rd section of the Pre- 
scription Act ; and the covenantor's engagement not to 
build on the land for a given time will not constitute 
a written acknowledgment by the covenantee, under 
which the light and air are enjoyed, so as to bring the 
case within the exception in that section. So again, 
in case the lessee, by his acquiescence in acts of in- 
fringement of the covenant, destroying the general 
benefit intended by the original plan, has disqualified 
himself from obtaining the aid of a court of equity to 
enforce the covenants therein contained, it is conceived, 
that so long as he has not acquiesced in any act ob- 
structive of his window lights, he will still be able to 
resort to a court of equity to obtain protection against 
any such threatened obstruction. 
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CHAPTER VI. 

OP THE BEMED1E8 FOB INJURY TO THE RIGHT. 

The remedies for injury or obstruction to the right to 
window lights are, in theory, three in number ; — abate- 
ment by act of the party injured, action at law, and 
suit in equity. In early times, the first was the ordi- 
nary remedy applied ; it was then superseded by the 
second, as the violence of the former remedy became 
unsuitable to the more civilized state of the country; 
and of late the increased powers and superior ma- 
chinery of courts of equity have in a great measure 
caused the second remedy to be in its turn superseded 
by the third. 



Section I. 

Of the Remedy by Abatement of the Obstruction by the 

Party injured. 

It is a general principle of English law, that a person 
who is injured by a private nuisance may himself abate 
it; and decisions to this effect are not unfrequent in 
the early reports. The principle, no doubt, is still in 
force ; and the case of an erection obstructing ancient 
lights would fall within it. But in practice this remedy 
has become obsolete, as requiring the exercise of vio- 
lence in a manner and to a degree inconsistent with the 
present character and habits of the country ; and there 
are special difficulties in the employment of this mode 
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of redress for an injury to the right to window lights. 
This section has, therefore, an antiquarian rather than 
a practical interest ; but the author feels that so long 
as the remedy exists in theory, it would be an inex- 
cusable omission not to make some brief mention of the 
decisions which relate thereto. 

In PenruddocKs Case{a)y the right of abating a 
nuisance was assumed, and the fiirther point was moved 
in the King's Bench, ** if the feoffee might abate the 
nuisance as the feoffor himself, and as well in the hands 
of the feoffee who did not the nuisance, as in the 
hands of the tort fesor himself; and if the feoffee of 
the house to which the house was made might do it (if 
he could it) before he had some special prejudice, or if 
he ought to stay till he had special prejudice. And 
Popham, Chief Justice, held that in both cases the 
feoffee might abate the nuisance, and that before any 
prejudice ; for it is reasonable that he should prevent 
his prejudice, and not stay till it be done ; which was 
granted by the whole court." The same case is thus 
reported by Judge Jenkins ( i) : — ^* A. builds a house, so 
that it hangs over the house of B. and is a nuisance to 
him ; A. makes a feoffinent of his house to C, and B. 
a feoffinent of his to D., and the nuisance continues : 
now D. cannot abate the said nuisance, or have a quod 
permittat for it, before he makes request to C. to abate 
it ; for C. is a stranger to the wrong ; it would have been 
otherwise if A. had continued his estate ; for he did the 
wrong : but after request, before prejudice sustained, C. 
may abate the nuisance, D. having the house." 

(a) 6 Rep. 101b. The actual decision was that a quod permittat lay 
against a feoffee for a nuisance levied in the time of the feoffor. 
(Ji) Jenkin's Centuries 260, Cent. 6, Case 57. 
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And Lord Coke, in a later volume of his " Reports/' 
refers with approbation to this decision, and gives a 
compendious account of the remedies, in his day, for 
private nuisances. " Nota reader, there are two ways 
to redress a nuisance, one by action, and in that he 
shall recover damages and have judgment that the 
nuisance shall be removed, cast down or abated, as the 
case requires; or the party grieved may enter and 
abate the nuisance himself, as appears by 17 Edw. 3. 
44; 9 Edw. 4. 35, and PenruddocKs Casey but 
then he shaU not have an action, nor recover ^- 
mages" (c). 

In James v. Haywardid)^ it was held by three 
judges (Hyde, Jones and Whitlocke) against the 
opinion of Croke, C. J., on the two first points, firstly, 
that the erection of a gate across a highway was a 
nuisance ; secondly, that this nuisance might be abated 
by a person damnified (e); thirdly, that such person, 
though he may remove the nuisance, must not destroy 
the materials thereof. 

The decision in Lodie v. Arnold (/), does not seem 
quite to agree with this third head of the judgment in 
James v. Haywardy for there the defendant having 
pulled down a house built across the way, so that the 
materials rolled into the sea, the Court of Kill's 
Bench held, ^^ That when H. has a right to abate a 

(jo) Baten^s Case, 9 Eep. S-ib. 

Id) Sir William Jones' Reports, 221. 

(e) ** Us tient qne le abatement del cest nnsance fait lojall ; si par^ 
ticolar nnsance soit fait, le partie ad election a porter nn action, et par 
ceo means pur abate le nnsance, et a recover damages, vel pent ceo 
abate." 

(/) 2 Salk. 458. Perhaps the distinction maj be between cases of 
public and private nuisance. 
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public nuisancey he is not bound to do it orderly^ and 
with as little hurt in abating it as can be ; and there- 
fore was not answerable in this case for the rolling into 
the sea." A later case in the same reports is as fol- 
lows : — ^' If H. builds a house so near mine that it 
stops my lights, or shoots the water upon my house, or 
is in any other way a nuisance to me, I may enter upon 
the owner's soil and pull it down ; and for this reason 
only a small fine was set upon the defendant in an in- 
dictment for a suit in pulling down some part of a 
house, it being a nuisance to his lights, and the right 
found for him in an action for stopping his lights "( ^). 
In the case of The Earl of Lonsdale v. Nelson {h), 
with regard to the application of the remedy by abate- 
ment, a distinction was taken by Best, J., between 
nuisances by acts of commission, and those by acts of 
omission. He said, ^^ Nuisances by an act of com- 
mission are committed in defiance of those whom such 
nuisances injure, and the injured party may abate them, 
without notice to the person who committed them; 
but there is no decided case which sanctions the abate- 
ment, by an individual, of nuisances from omission, 
except that of cutting the branches of trees which over- 
hang a public road, or the private property of the 
person who cuts them(i). The permitting these 
branches to extend so fiir beyond the soil of the owner 
of the trees is a most unequivocal act of negligence, 
which distinguishes this case from most of the cases 
which have occurred. The security of Uves and pro- 

(^) Mew y. Rosewell, 2 Salk. 459. 
(A) 2 B. & C. 311. 

(i) Morricer, Baker, 8 Bulst. 196 ; 1 Roll. 893, perCroke, J. May 
not this be considered a nuisance of commission ? 
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perty may sometimes require so speedy a remedy as not 
to allow time to call on the person on whose property 
the mischief has arisen, to remedy it. In such cases 
an individual would be justified in abating a nuisance 
from omission without notice. In all other cases of 
such nuisances, persons shall not take the law into their 
own hands." 

And in a case decided so lately as 1846, Lord 
Denman, C. J., expressly recognized the right of a 
person injured by a private nuisance to abate it. But 
he introduced a qualification which, coupled with pre- 
vious restrictions thereon, leaves but little application 
for this remedy in cases of obstruction to window lights 
by another building. " There is no doubt," he said, 
" as a general rule, that a person who is injured by a 
private nuisance may abate it. No case has been found 
which establishes any distinction arising from the nature 
of the building which obstructs the exercise of a right ; 
and, therefore, it may be assumed that the pulling down 
a house, provided no person be in at the time, may be 
justified, as much as the pulling down a barn or any 
other building. In this case, however, the declaration 
expressly alleges that the plaintiff and his family were 
in the house at the time when it was pulled down ; and 
the question is whether that circumstance renders the 
pulling down unlawful. No express authority on this 
point is to be found ; but it is said that the law respect- 
ing distresses, in which, as in the abatement of a nuisance, 
the party injured takes the remedy into his own hands, 
affords an analogy by which we ought to be guided. 
The law certainly forbids the distraining a horse on 
which a man is riding or tools which he is using on 
account of the imminent risk of a breach of the peace 

i5 
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taking place if such distress be made. Surely the risk 
of a breach of the peace is much more imminent in the 
case of pulling down a house in which persons actually 
are at the time. It is obvious that the act done is, 
under such circumstances, probably dangerous to human 
life, and calculated in the highest degree to excite yio- 
lence and a breach of the peace. The law will not 
permit any man to pursue his remedy at such risks '^ (j). 
In an early case it had been decided that a' man 
could not before its completion abate that which when 
completed would be a nuisance. Lord Coke said, 
'^ As to the second matter, whether the defendant may 
pull down the nusans before the house is made, and 
become a nusans, I do much doubt of this ; but I think 
he cannot do this, Nemo tenetur divinare, here it is 
only said conatus fuit, to edifie this house, and rear up 
the timber, the defendant hath no hurt by this, for he 
may afterwards leave off again." Houghton, J., said, 
** You have come too soon to cast this down before it 
was made, for if he have an intent to build a wall, and 
lays the foundation, you ought not to disturb him for 
this his inception, you cannot pull this down." And 
Croke, J., said, *^ One may cut down boughs if they 
hang over his ground; here the plaintiff hath not 
builded, and therefore what he hath done ought not to 
be pulled down" (A). 

(j) Perry v. Fitzhowe, 8 Q. B. 776, 776. 

(A) Morrice v. Baker, 3 Bulst. 196 ; S. C. nom. Morris v. Baker, 
1 Roll. 393 ; Roll. Abr. Nuisance, U, Dejection, where the result is thus 
stated : — ** Si home intend a erecter un mese Qe quel mese si soit erect 
Yoilt estre un nusans a moie per estopper mon antient light de mon 
n^csc), et a cest purpose erect certain pieces de timber pur le edification, 
je ne pois dejecter cest timber, devant il ad fait pluis, car ceo de luy 
mesme nest ascun nusans, et nest conus an il voilt proceeder en le 
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As then the possessor of ancient lights cannot abate 
a house which obstructs these lights, except he have 
certain information that no one is within the house; 
and as he cannot abate the house whilst still in pro- 
gress on the ground that it wiU obstruct his lights when 
completed, his remedy by abatement is not of much 
practical use in this, the much most common, case of 
obstruction. Indeed, at the present time, we may apply 
to the abatement of a private nuisance what Lord Hale 
says of the abatement of a public nuisance ; *^ because 
this many times occasions tumults and disorders, the 
best way to reform public nuisances is by the ordinary 
courts of justice" (Z). 



Section II. 

Of the Remedy by Action at Law. 

An action at law was always a concurrent remedy 
with that by abatement for injury to the right to window 
lights; and when the remedy by abatement fell into 
desuetude from the causes mentioned in the last section, 
the action became and long continued the principal 
remedy for an injury to the right. The ancient forms 
of action employed in this behalf were those known as 
" quod permittat prosternere/^ and assize of nuisance ; 
but these had become obsolete long before they were 
abolished by the 3 & 4 Will. 4, c. 27, s. 36. The 

edification, oar nemo tenetur divinare." Croke's remark is best given 
in RoUe's Reports, 894. ** Si les rames de vostre arbre excresce en mon 
terre, jeo poio eux succider, mes jeo ne poio justifier le snecider de eux 
devant ils excresce en mon terre par timor del' excrescer." 

(t) Hale De PQrtibns Maris, Chap, Vn., in Hargrave's Law Tracts, 
vol. L p. 88. 
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action now directly applicable to the redress of such an 
injury is the action on the case (m), but^ since the 
Common Law Procedure Act of 1862 (15 & 16 Yict. 
c. 76)y the learning on the subject of the appropriate 
forms of action may be considered to have become 
practically unimportant. 

In an action for injury to the right to window lights^ 
as in one for the disturbance of other easements^ the 
party in possession may sue for the disturbance of his 
enjoyment, however temporary its character (w), and 
the reversioner may also sue if the injury be of 
a permanent character and detrimental to the inherit- 
ance (o). The actions are independent the one of 
the other, and both tenant and reversioner are respec- 
tively entitled to damages for the injuries respectively 
inflicted on them by the same act. To enable the 
reversioner to bring an action, the injury must be of a 
permanent nature ; but it will be considered to be so, if 
it be such as may possibly be detrimental to the rever- 
sioner's title, or afford evidence against the existence of 
the right (p). And a declaration will not be held bad 
on demurrer, if it allege an obstruction, which at the 
trial may or may not turn out to be injurious to the 
reversion (q). 

(m) Wells V. Ody, 1 M. & W. 462. 

(n) There would appear to be no reason whj a tenant at will may 
not maintain sach an action ; and that he maj do so has been decided 
in America. Foley v. Wyeth, 2 Allen, X35. 

(<?) Com. Dig., Action upon the Case for a Nuisance, B.; Pom/ret 
V. Mlcroft, 1 Wms. Saund. 322e ; Bedingfield t. Onslow , 3 Lev. 209. 

ip) Shadwell Y. Hutchinson, M. & M. 350 ; 2 B. & Ad. 97 ; 
Jesser v. Gifford, 4 Bur. 2141 ; Hopmood v. Schofield, 2 M. & B. 
34 ; Metropolitan Associatian v. Fetch, 27 Law J. Rep., N. S., C. P. 
330 ; Bower v. Hill, 1 Bing. N. C. 555. 

(^) Metropolitan Association t. Fetch, ubi supra. 
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The continuance of that which was originally a nui- 
sance is^ in fact, a new nuisance; and repeated actions 
may be brought either by the tenant in possession or 
by the reversioner, so long as the obstruction con-* 
tinues (r). '^ If the erection in the first instance was 
an injury to the reversion on any ground on which 
it can be put, the continuance must be so likewise" (s). 

Indeed before the passing of the Common Law 
Procedure Act of 1854 (17 & 18 Vict. c. 125), such 
repeated actions were the only mode by which the 
plaintiff could in a court of law compel the abatement 
of the nuisance. In consequence of this power of 
bringing fresh actions, it was held by the Court of 
Common Pleas that it was not permissible for the 
reversioner in his first action to produce evidence 
of the diminution of the saleable value of the premises 
arising from the nuisance; but that his 'first action 
should be for nominal damages to establish the right, 
and subsequent actions for substantial or vindictive 
damages (t). 

The action may be brought either against him who 
erects the nuisance, or against him who continues it 
when erected (m). It is however laid down in Penrud* 
docKs Case (or), that request must be made to an alienee 

(r) Holmeg v. Wilson, 10 Ad. & E. 503 ; Thompson y. 6Hhson, 7 
M. & W. 456 ; 10 Law J. Bep., N. S., Exc. 830 ; Bowyer v. Cook, 4 
C.B. 286 ; 16 Law J. Hep., N. S., C. P. 177 ; BaUUhill y. Reed, 25 
Law J. Bep., N. S., C. P. 290. * 

(«) Shddwell y. Hutchinson, 2 B. & Ad. 98. 

\t) BaUishill y. Reed, 25 Law J. Bep., N. S., C. P. 290 ; Shadwell 
y. Hutchinson, 2 B. & Ad. 97. 

(u) Rosewell y. Prior, 2 Salk. 460. 

(jb) 5 Bep. 101a. A similar point with regard to abatement was 
mentioned in the last section. 
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continuing a nuisance which he has not commenced, 
before a ^^ quod permittat^^ lies against him; and from 
Jones Y. WiUiam8{y\ it would seem that the omission 
to allege such notice in the declaration would be a 
ground for a demurrer. 

If the owner of premises erect an obstruction to 
his neighbour's ancient lights, and then demise his 
premises in that condition, he is liable if the obstruction 
is continued by his tenant (z). 

The liability of a purchaser of the reversion for a 
nuisance committed during the tenancy is concisely 
stated by Littledale, J. If a nuisance be created, and 
a man purchase the premises with the nuisance upon 
them, though there be a demise for a term at the time 
of the purchase, so that the purchaser has no opportunity 
of removing the nuisance, yet by purchasing the rever- 
sion he makes himself liable for the nuisance. But 
if, after the reversion is purchased, the nuisance be 
erected by the occupier, the reversioner incurs no 
liability: yet in such a case, if there were only a 
tenancy from year to year for any short period, and the 
landlord chose to renew the tenancy after the tenant had 
erected the nuisance, that would make the landlord 
liable. He is not to let the land with the nuisance 
upon it (a). 

The rule with regard to the respective liabilities of 
contractors and employers for a nuisance caused in the 



(y) 11 M. & W. 176. 

(«) Bosewell v. Prior y 2 Salk. 460. 

la) Hex V. Pedley, 1 Ad. & E. 827 ; 3 N. & M. 631 ; 3 Law J. 
Rep.y N. S., M. C. 121. This jndgment was affirmed in Mich y. Bas- 
terfield, 4 C. B. 804 ; 16 Law J. Rep., N. S., C. P. 278 ; and in Gandy 
y,Jubher, 83 Law J. Eep., N. S., Q. B. 151. 
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execution of the work contracted for, appears to be as 
follows. When the nuisance is caused by the default 
or negligence of the contractor in executing the work, 
the contractor is the party liable ; but when the nui- 
sance is the direct and natural consequence of the work 
contracted for, the employer is so (i). 

It would be out of place in this treatise to enter into 
a disquisition on the forms of pleading in actions at 
law ; all necessary precedents, and all information re- 
quired will be found in Messrs. BuUen and Leake's 
valuable work on Pleading (c). But the effect of two 
provisions in the Common Law Procedure Act of 1854, 
by which a jurisdiction previously confined to courts of 
equity was bestowed on courts of law, will be briefly 
noticed here. These are the powers to receive equit- 
able defences, and to grant injunctions in certain cases. 

The Common Law Procedure Act, 1854 (17 & 18 
Vict. c. 125), enables the defendant in any case, in 
which he would be entitled to relief against a judgment 
on equitable grounds, to plead the facts which entitle 
him to such relief by way of defence ; and also enables 
the plaintiff to reply facts which would in equity avoid 
the plea(rf). The courts of law have laid down and 
steadily adhered to the following rule in the application 
of these sections, that a plea on equitable grounds can 

(ft) Gray v. Pidlen, 82 Law J. Rep., N. S., Q. B. 169 ; EllU v. 
Gas Consumers' Company j 2 E. & B. 767 ; Bullen and Leake on 
Pleading, 2nd edit. p. 313. 

(c) Vide pp. 301, 302, for counts in actions for obstraction to lights ; 
pp. 338 — 340, for counts in actions for injuries to the reversion ; p. 366, 
for the statement of right in the declaration, and the effect of the 
5th section of the Prescription Act ; pp. 629, 630, for pleas in action 
for obstruction to light 

(</> Sections 83—86. 
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only be supported at law where an absolute and uncon- 
ditional injunction would be granted in equity (e). An 
equitable plea to an action for the destruction of window 
lights stated, ^^ that the grievances complained of were 
occasioned by the defendant's pulling down a messuage 
of his and erecting another messuage in lieu of it, and the 
defendant pulled down the one messuage and erected the 
other, and expended thereby large sums of inoney, with 
the knowledge, acquiescence, and consent of the plain- 
tiff, and on the faith that the plaintiff so knew of, and 
acquiesced in, and consented to the ^defendant's so 
pulling down the one messuage and erecting the other, 
and so spending such sums of money." This was held 
a good equitable plea; and a replication to it ^^that 
the plaintiff acquiesced and consented as in that plea 
mentioned upon the faith of false representations made 
to him by the defendant, viz., that the grievances com- 
plained of would not result from the pulling down of 
the one and erecting the other messuage, and expending 
of the money as in the plea mentioned," was held a good 
equitable replication thereto ( /). From this case it would 
seem to follow, that if an easement be granted by parol, 
and the grantee go to expense in consequence, the 
court will in its equitable jurisdiction interfere to prevent 
the grantor's taking advantage of his legal title to dis- 
turb the easement. 

The 79th section of the same act provides, *^that 
in all cases of breach of contract or other injury, where 
the party is entitled to maintain and has brought an 
action, he may in like case and manner as hereinbefore 

(e) Day's Common Law Procedure Acts, 241. 

(/) Davies v. Marshall, 31 Law J. Rep., N. S., C. P. 61. 
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provided with respect to mandamus {g\ claim a writ 
of injunction against the repetition or continuance of 
such a breach of contract or other injury, or the com- 
mittal of any breach of contract or injury of a like 
kind, arising out of the same contract, or relating to 
the same property or right ; and he may also in the 
same action include a claim for damages or other re- 
dress." The three following sections contain other 
provisions in this behalf. 

In order to entitle a party to claim a writ of injunc- 
tion under this section, three circumstances must com- 
bine; he must have suflFered injury, the injury must 
have been such as entitles him to maintain an action, 
and such action must have been commenced (A). The 
remedy, therefore, which courts of law have power to 
administer under this section is much more limited 
than that administered by courts of equity, for the mere 
danger or threat of such an injury is sufficient to found 
the jurisdiction of the latter courts. 

There appears to be only one case reported in which 
this power has been put in motion for the redress of in- 
juries occasioned by the obstruction of light. This 
was the case of Jessel v. Chaplin (i), where an injunc- 
tion was granted by the Court of Exchequer, " to re- 
strain the defendants from continuing the wrongful 
acts complained of in the action, and from committing 
any injury of the like kind relating to the property 
and rights of the plaintiff mentioned in the declaration, 
and from erecting, keeping erected, and continuing the 
erection of so much of the wall and buildings as was 

ig) Vide the 68th and following sections. 
(Ji) Day's Common Law Procedure Acts, 239. 
(i) 2 Jur., N. S. 931. 
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opposite to a certain messuage of the plaintiff's men- 
tioned and described in the declaration and known as^ 
&C.9 so or in such manner as to darken any of the 
ancient lights or windows of the said messuage, and 
from erecting any other building, and doing an j other 
act whereby the light and air coming to and entering 
his messuage by means of the said windows might be 
obstructed, or such messuage might be in any way- 
darkened, and from the repetition or continuance of 
any act whereby an injury of a like kind might happen 
to the plaintiff." It was directed that the writ of injunc- 
tion should lie in the office until the next Michaelmas 
term (%), the defendant imdertaking to pull down as 
much of the wall and building as should be sufficient 
to restore to the plaintiff the full enjoyment of the light 
and air he had previously, and to do the same to the 
satisfaction of a surveyor to be agreed on or nominated 
by one of the judges of the court, the defendant paying 
the costs of the surveyor and the proceedings. 

It will be observed that the injunction in this case 
was mandatory, enjoining a positive act. It is also to 
be observed that the court laid down that the granting 
of an injimction did not follow as of right upon the 
establishment of a legal right and proof of its invasion, 
but that the circumstances of the case would be taken 
into consideration (Z). 

The injunction, when granted, is a continuing motion, 
and it is not necessary that liberty should be reserved 

(k) The case was heard on the 24th of May. 

(Q Martin, B., referred to the words of section 82, The court or 
judge is to grant or deny the writ upon such terms, &c., " or otherwise 
as to such court or judge shall seem reasonable and just/' 
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to the plaintiff to renew his application in case of any 
future breach (wi). 



Section III. 
Of the Remedy by Suit in Equity, 

Until a recent time it does not appear that resort was 
often had to courts of equity for the redress of injury to 
the right to window lights. For the right had^ as a 
general rule, to be determined at law, before relief could 
be obtained from the court; and though occasionally 
the court would interfere by injunction, before the de- 
termination of the legal right, yet instances of such in-^ 
terference were very rare. 

In an early case where a bill charged that the defend- 
ant was building so as to stop the plaintiff's lights, an in- 
junction was prayed for to stop the defendant's building. 
But Lord King, C, denied this, because it would be a 
determining the right upon motion ; but ordered that 
the defendant should receive a declaration in trespass 
or ejectment, as soon as the plaintiff thought proper, 
that the matter might receive trial (n). 

Lord Hardwicke, however, on more than one occa- 
sion, granted an injunction against the defendant's pro- 
ceeding to obstruct the plaintiff's lights till after a trial 
had at law (o). But he seems to have considered that 

(m) De la Ru^ y. Ihrteseue, 2 H. & N. 324. 

(n) Bateman v. Johns&n, Fitzgib. 106, pi. 6 ; Vin. Abr. Stopping 
Lights, D. pi. 4. 

(o) Ryder v. Bentham, 1 Ves. sen. 643 ; Attorney- General v. 
Bentham, 1 Dick. 277. 
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such a trial could onlj be had bj the consent of 
parties (o). 

Lord Eldon in one case appeared to think that there 
was no instance of an injunction to restrain a nuisance 
without a trial at h,w{p). But in another case he 
went so &r as to grant an injunction against proceeding 
in a building which obstructed the plaintiff's ancient 
lights^ on affidavit before appearance, and without notice^ 
and without ordering the relators to discontinue an ac- 
tion they had commenced at law (q), but he afterwards 
dissolved this injunction on the defendant undertaking 
to remove the building causing the injury, if the verdict 
at law should be against him (r). And in another and 
later case he granted an injunction ex partem to restrain 
the owner of a house &om making any erections or in- 
fringements, so as to darken or obstruct the ancient 
lights and windows of an adjoining house {s). 

The courts of equity gradually extended the exercise 
of their jurisdiction in cases of nuisance; and, in 1834 
Lord Brougham, C, thus stated the principles on 
which the court then acted in such cases, " If the thing 
sought to be prohibited is itself a nuisance, the court 
will interfere to stay irreparable mischief, without wait- 
ing for the result of a trial ; and will, according to the 
circumstances, direct an issue or allow an action, and, if 
need be, expedite the proceedings, the injunction being 
in the meantime continued. But when the thing 
sought to be restrained is not unavoidably and in itself 

(0) MshmoTigers* Company v. Host India Company, 1 Dick. 163. 

(^) Attorney- General v. Cleaver, 18 Ves. 211. 

(jf) Attorn^- General v. Mchol, 3 Mer. 687. 

(r) Ibid. 16 Ves. 338. 

(») Back y. Stacy, 2 Hass. 121. 
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noxious, but only something which may, according to cir- 
cumstances, prove so, the court will refuse to interfere 
until the matter has been tried at law, generally by an 
action, though, in particular cases, an issue may be 
directed for the satisfaction of the court, where an 
action could not be framed to suit the question. It is 
always to be borne in mind that the jurisdiction of this 
court over nuisance by injunction at all is of recent 
growth, has not until very lately been much exercised, 
and has at various times found great reluctance on the 
part of the learned judges to use it, even in cases where 
the thing or act complained of was admitted to be 
directly and immediately hurtful to the complain- 
ant " (t). 

A great change was made in the power of courts of 
equity to decide questions of this nature by the 15 & 16 
Vict. c. 86, " The Improvement of Jurisdiction of 
Equity Act." This act enables the Court of Chancery 
to determine the legal title of a party seeking relief 
without requiring the parties to proceed to law (w). 

This provision enabled a person whose right. to 
window lights had been injured, to obtain complete 
relief in a court of equity, without being turned over 
to a court of law for the decision of the question as to 
his legal title. The remedy to be obtained from a court 
of equity of course acquired a &.r more complete and 
beneficial character afler the passing of this act ; but it 
has been subsequently much improved by more recent 
statutory provisions. 

The 21 & 22 Vict. c. 27, " The Chancery Amendment 
Act," commonly known as Sir Hugh Cairns' Act, gives 

(t) Earl of Bijpon y. ffobart, 8 Myl. & K. 179. 
(«) Sect. 62. 
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the Court of Chancery power to assess damages ajid 
try questions of fiust^ either by a jury or by the court 
itself without a jury. And the 25 & 26 Vict c. 42, 
" The Chancery Regulation Act," known as Mr. Rolt's 
Act, orders that the Court of Chancery shall deter- 
mine every question of law or fact incident to the 
relief sought, unless it shaU appear more convenient to 
the court to direct an issue to try a question of &ct, or 
unless the matter shall appear to have been improperly 
brought into equity. Some remarks will be made later 
in the chapter on the effect of the provisions of these 
acts. 

The first point to be considered is, in what cases will 
a court of equity interfere by injunction to restrain the 
obstruction of ancient lights ? It is quite clear that 
a court of equity will not interfere where a court 
of law would not have done so ; that the obstruction 
must be of such a character as to affect the com- 
fort of those dweUing in the house, or to make the 
occupation of the house less beneficial for purposes of 
business (a;). But judges have on several occasions 
gone beyond this, or have laid down that it is not 
every case in which an action can be maintained for the 
obstruction of ancient lights in which a court of equity 
will interfere by injunction; and that some fiirther 
standard of injury must be attained before this remedy 
can be applied. 

The authority commonly cited for this position is 
that of Lord Eldon, who, in The Attorney- General v. 



(jb) Wyngtanley v. Leey 2 Swans. 333 ; Sutton v. Lord Montfort^ 
4 Sim. 669 ; Cla/rke v. Clarh, L. R., Ch. 16 ; 86 Law J. Rep., N. S., 
Ch. 161. 
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Nichol{y)y said, " Cases may exist, upon which this court 
could not interfere : yet an action upon the case might 
be very well maintained. The wall between a man and 
his neighbour may belong to the one, both in respect of 
property and the obligation to repair, and yet the other 
might support an action upon the case for making a 
window in it, or for raising the wall ; but the conse- 
quence does not follow that a court of equity has any 
jurisdiction. The foundation of this jurisdiction, inter- 
fering by injunction, is that sort of mischief alluded to 
by Lord Hardwicke, that sort of material injury to the 
comfort of the existence of those who dwell in the 
neighbouring house, requiring the application of a 
power to prevent, as well as remedy an evil, for which 
damages more or less would be given in an action at law. 
The position of the building, whether opposite, at right 
angles, or oblique, is not material. The question is, 
whether the effect is such an obstruction as the party 
has no right to erect, and cannot erect without those 
mischievous consequences which upon equitable prin- 
ciples should be not only compensated by damages, but 
prevented by injunction." It must be owned that Lord 
Eldon's answer to the question, " what are the mis- 
chievous consequences which on equitable principles 
will be prevented by injunction," is liable to the charge 
of obscurity brought against it in the case next re- 
ferred to. 

In the case oi Jackson v. The Duke of Newcastle {z), 
Lord Westbury, C, also asserted the existence of a 
distinction between cases in which an action at law can 
be maintained, and cases in which a court of equity will 

(y) 16 Ves. 341. 

(z) 38 Law J. Rep., N. S., Ch. 698 ; 4 N. R. 448. 
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interfere by injunction. He said, ** It is not in every 
case in which an action can be maintained for the ob- 
struction of ancient lights that an injunction will be 
granted by a court of equity. Something more is re- 
quired than that amount of injuiy for which damages 
may be recovered at law. As observed by Lord Eldon, 
this court will not interfere upon every degree of darken- 
ing ancient lights and windows; but the standard of the 
amount of' damage that calls for the exercise of the 
jurisdiction to grant preventive relief or to prohibit the 
continuance of the nuisance, has not been defined with 
any certainty." After -referring to the passage of the 
judgment in The Attorney^ General \. Nicholjust cited, 
his Lordship continued, " The sentence is not very 
correctly worded, and when examined it amounts to 
this, that the court will interfere by injunction where 
the injury to the comfort of existence is such as to re- 
quire that it should interfere by injunction. Probably 
the report, which in other respects is very inaccurate, 
does not do justice to the language of the noble and 
learned judge, and I think it may be collected that 
Lord Eldon meant to say, that where the darkening of 
the ancient windows of a dwelling has materially in- 
jured the comfort of those who dwell in it, the court 
would interfere by injunction. This rule or standard 
would have no application to a manufactory or business 
premises which are not occupied otherwise than for the 
purposes of some trade or manu&cture. But upon a 
similar principle, where the obstruction of the ancient 
lights of a manu&ctory or business premises renders 
the buildings to a material extent less suitable for the 
business carried on in them it is, in my judgment, a 
case for an injunction, and not merely for compensation 
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in damages. The foundation of the jurisdiction appears 
to be, that injury to property which renders it to a mate- 
rial degree unsuitable for the purposes to which it is 
now applied, or lessens considerably the enjoyment 
which the owner now has of it. The court considers 
that injury of this nature does not admit of being 
measured and redressed by damages." 

This rule given by Lord Westbury is clear in out- 
line ; but, when examined, it appears to be precisely the 
rule laid down by Best, C. J., in Back v. Stacy (a), as 
that rule is explained by Wood, V. C, in Dent v. The 
Auction Mart Company (J) : '^ In order to give a right 
of action and to sustain the issue, there must be a 
substantial privation of light sufficient to render the 
occupation of the house uncomfortable, or to prevent 
the plaintiff from carrying on his accustomed business 
on the premises as beneficially as he had formerly done." 

In that case the Vice-Chancellor said, ** The old 
doctrine which was established by Lord Eldon in The 
Attorney- General v. Nichol seems in substance never to 
have been departed from. The doctrine established in 
The Attorney- General v. Nichol, and recognized by Lord 
Westbury in the more recent cases of Jackson v. The 
Duke of Newcastle, and other cases, was this : ^ There 
are many obvious cases of new buildings darkening 
those opposite to them, but not in such a degree that 
an injunction could be maintained or an action upon 
the case, which, however, might be maintained in many 
cases that would not support an injunction.' In that 
one sentence is contained the whole of the doctrine 
which of late has been recognized as governing this 

(fl) 2 C. & P. 466. 

(&) L. R., 2 Eq. 246 ; 36 Law J. Rep., N. S., Ch. 660. 

K 



• 
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court In its decisions, though it is not always easy to 
apply that doctrine when it has been enunciated." 
After concluding that the summing up of Best, C. J., in 
Bach V. Stacy y with the substitution of " or " for " and," 
laid down correctly what would at law support a claim 
in respect of injury done to a building by the obstruction 
of light and air, his Honor continued, " Now it is appa- 
rent, even in that position at law, that the case is one of 
considerable difficulty and nicety, as all cases must be 
which involve matters passing by gentle gradations from 
simple annoyance which is not the subject of damages, 
to annoyance to the extent of rendering the habitation 
uncomfortable, or of rendering the mode of carrying on 
the business less beneficial than it formerly was. 

" Having arrived at this conclusion with regard to the 
remedy which would exist at law, we are met with the 
farther difficulty, that in equity we must not always 
give relief (it was so laid down by Lord Eldon and by 
Lord Westbury) where there would be relief given at 
law. Having considered it in every possible way, I 
cannot myself arrive at any other conclusion than this : 
that where substantial damages would be given at law, 
as distinguished from some small sum, of 5Z., 10/., or 
20/., this court will interfere, and on this ground, that 
it cannot be contended that those who are minded to 
erect a building that will inflict an injury upon their 
neighbour have a right to purchase him out without 
any act of parliament for that purpose having been 
obtained. It appears to me it cannot safely be held 
that this court will allow parties so to exercise the 
rights which they may have in their soil as to inflict an 
injury upon their neighbour, if the neighbour is un- 
willing to take any compensation ; or even though he 
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be willing to take compensation, if he is not ready to 
submit to the valuation of a jury, but insists on his own 
right to determine what the value of his property is." 

After the delivery of the judgment in Dent v. The 
Auction Mart Company, the Attorney-General (Sir 
Roundell Palmer) said, " I do not know whether I 
might properly mention to your Honor that when that 
passage from The Attorney r- General v. Nichol was cited 
in the argument in Yates v. Jack, as to there being 
cases in which a court of law would maintain an action 
when a court of equity would not interfere, the Lord 
Chancellor positively expressed his dissent from it, say- 
ing he did not see how that could be in the case of a 
continuing encroachment" (c). 

Considering the opinions expressed by Lord Cran- 
worth and Wood, V. C, and that Lord Westbury, 
though proposing to adopt the distinction drawn in 
The Attorney-General y. Nichol, yet gives the rule laid 
down in Bach v. Stacy as the criterion whether a court 
of equity will interfere or not ; it is conceived that now 
a court of equity will interfere by injunction to restrain 
injury to the right to window lights wherever a court of 
law would give substantial damages for the injury. Of 
course the inequitable conduct of the owner of the 
right may induce the court to withhold its aid from 
him, but it is submitted that, apart from such circum- 
stances, the above is the general rule. 

In one case the point was raised, whether a court of 
equity would interfere by injunction to prevent an in- 
jury to the right to window lights, simply on the ground 
of the damage to property thereby occasioned, when 

{p) 35 Law J. Rep., N. S., Ch. 567. It appears that this remark was 
made daring the argnment, which accounts for its not appearing in any 
report of Yates v. Jack, 

k2 
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the plaintiff was not in the actual occupation of the 
property, and his personal comfort and convenience 
therefore were not affected. The point was elaborately 
considered by Kindersley, V. C, who disposed of it in 
the following judgment : — " The defendant insists that, 
although the plaintiffs might be entitled to the assist- 
ance of the court in respect of the nuisance, if the 
plaintiffs themselves occupied the house, and so the 
nuisance affected their personal comfort and con- 
venience^ yet it appeared on the face of the bill that 
it was not the intention of the plaintiffs to occupy their 
houses or either of them, and that they had purchased 
the property merely as an investment ; and it was con- 
tended that therefore the court ought not to interfere, 
inasmuch as the only injury the plaintiffs could sustain 
was diminution of the value of their property, for which 
compensation could be recovered at law. Now, I con- 
fess, when that objection was stated, I was at first much 
impressed by it ; and at one time the inclination of my 
opinion was in favour of the objection. No doubt the 
origin of the jurisdiction in cases where the assistance 
of this court is asked for protection against a nuisance, 
and where the nature of the nuisance is the blocking up 
the passage of the light into ancient windows, is the 
interference with the personal comfort and convenience 
of the persons occupying the house which has the 
ancient lights. After further consideration, I am of 
opinion that the objection ought not to prevail. If the 
objection were allowed to prevail in such a case as the 
present, it must equally prevail in the most extreme 
case. Suppose it happened that the plaintiff's house, 
in which he did not himself reside, stood upon the very 
verge of his own ground; and the defendant, whose 
ground came up to the very wall of the plaintiff *s 
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house, built a dead wall within six inches from the 
whole of the plaintiff's windows, and so completely 
blocked up all his lights, I confess I should feel very 
great difficulty in saying in such a case that this court 
would tell him to go to law and get damages, and 
refuse to interfere itself. But farther, I do not see 
how the Une could be drawn so as to distinguish those 
cases in which the party complaining has acquired the 
house, not then intending to reside in it himself, and 
those cases in which he may intend to reside in it. A 
person may buy a house, not at the time intending to 
reside in it, but his then intention would not prevent 
him at any time afterwards making it his own personal 
residence. A man may buy a house which has a lease 
upon it, and therefore cannot become the occupant until 
tlie lease expire. He may, perhaps, not have any pre- 
sent intention of afterwards occupying the house ; but 
how can I say, in such a case, that because there is no 
present interference with his personal comfort and en- 
joyment, he is not to have that remedy which the court 
gives in cases of nuisance, when it may be that he may 
afterwards reside in the house. He may induce the 
tenant to give up his lease, and he may himself become 
the occupier. When the court has once established the 
doctrine that it will interfere to protect the legal right, 
you cannot inquire particularly whether the party who 
complains does or does not mean at any subsequent 
time himself to be the occupier. And in a great 
number of cases this court does interfere to prevent an 
injury in respect of a legal right, simply on the ground 
of the damage which may be produced to property ; 
and I think that I ought not to allow this objection to 
prevail" (rf). 

id) Wilson V. Townend, 1 Dr. & Sm. 327. 
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Since this deciaion, there has been no doubt that a 
court of equity will interfere to protect the right by 
injunction^ on the simple ground of preventing damage 
to property, and will not require a case of injury to 
personal comfort or conyenience to be made out as a 
preliminary to obtaining its assistance. 

The ordinary form of injunction is to restrain some- 
thing intended or threatened by the defendant. But 
courts of equity have a stiU more powerful remedy, the 
mandatory injunction. By this they can compel a de- 
fendant to undo what he has already done. The court 
originally felt great doubt as to its power to enjoin a 
positive act, and therefore the mandatory injunction, 
though positive in effect, was couched in a negative 
form, and ran to restrain the defendant ^'from per- 
mitting to remain" (f), "from allowing a communica- 
tion to remain open" (/), " from keeping the books of a 
partnership at any other place than the place of busi- 
ness" {g)y " from impeding the navigation of a canal by 
keeping its banks out of repair!' (A), '^from preventing 
water flowing to a mill in such regular quantities as it 
had formerly done"(i). The jurisdiction of the court 
to enjoin a positive act is now ftiUy established (A) ; but 



{e) Yates v. Jack, L. R., 1 Ch. 298 ; 36 Law J. Rep., N. S., Ch. 
644. 

(/) Earl of Mexborough v. Bower , 7 Beav. 127. 

{g) Greatrex v. GreatreXy 1 De G. & Sm. 692. 

(Ji) Law V. Newd/i^atej 10 Ves. 192. 

(i) Mobinson v. Lord Byron, 1 Br. C. C. 588. 

(yfe) Besides the cases referred to in the preceding notes, mandator7 
injunctions were granted in the following cases : — Uast India Com- 
pany v. Vlncenty 2 Atk. 83 ; Rankin v. Huskisson, 4 Sim. 13 ; 
Spencer v. London and Birmingham Railway Company, 8 Sim. 193 ; 
Great North of England Railway Company v. Clarence Railway 
Company, 1 Coll. 607 ; Phillips v. Treehy, 3 Giff. 632. 
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the injunction is^ even at the present time, framed in 
the cumbrous negative form, a relic of the former hesi- 
tation of the court in this exercise of authority. The 
value of this remedy in cases of obstruction to window 
lights is evident, as the offending party may often have 
completed an erection sufficient to obstruct the access 
of light and air, before the decision of the court can be 
obtained, and even before a biQ praying for its pro- 
tection can be filed. 

The present Master of the KoUs, indeed, on one oc- 
casion decided that in the case last alluded to, that of 
a building obstructing ancient lights being completed 
before the bill was filed, the Court of Chancery could 
not exercise jurisdiction on the matter, and could not 
grant a mandatory injunction to remove the obstruction. 
He considered, laying aside any ingredient of fi:^ud, 
the rule of equity to be, " that if the injury was com- 
plete, if it was done and altogether finished, so that 
this court could not grant the injunction when the bill 
was first filed, then equity had no cognizance of the 
matter" (/). 

But on appeal, the Lords Justices expressly nega- 
tived the existence of any such rule as that laid down 
by the Master of the Rolls, whose decision, however, 
they affirmed on other grounds. " The course of the 
court in granting mandatory injunctions," said Turner, 
L. J., " was gone into much at large on the part of the 

(l) Durell V. Pritohardj 34 Law J. Rep., N. S., Ch. 699 ; 6 N. R. 
308. The same view as that of the Master of the Rolls seems to have 
been entertained by Lord Langdale in Ranken y. Tfie East and West 
India Docks Bailway Company y 12 Beav. 306, as he represents Lord 
Cottenham as nnable to do more than restrain the use of a bridge built 
before application made to the court. 



200 OF THE REMEDIES 

plaintiffs, and a great number of cases upon the subject 
were cited. I have looked into these cases with as 
much attention as I have been able, and I do not find 
that any distinction has been taken in them as to the 
granting of such injunctions in cases of easements, and 
in other cases, and certainly they do not seem to me to 
warrant any such general rule as the Master of the 
Rolls has laid down being adopted in all cases. The 
case of Deere v. Guest (m), on which his Honor seems 
mainly to have reUed in support of the rule laid down 
by him, does not seem to me to support it. It certainly 
does not in terms lay down any such general rule as his 
Honor has pronounced, and it does not seem to me to 
prove anything more than that the facts alleged in that 
particular case were not considered by the court to be 
such as to warrant the granting of the mandatory in- 
junction which was asked by the bill. It would cer- 
tainly not be consistent with the authorities to lay- 
down any such general rule as applicable to all cases ; 
and I can see no principle which can warrant its being 
laid down as applicable to cases of easements and not 
to other cases, for in many cases the damage occasioned 
by interfering mth an easement is as great, if not 
greater, than would be occasioned by interfering with 
other rights. 

"I cannot, therefore, venture to go as far as the 
Master of the KoUs appears to have gone in this case, 
or to say that relief by way of injunction ought to 
have been refused in this case upon the mere ground 
that the damage had been completed before the bill was 

(w) 1 M. & Cr. 616. The court seems there to have considered 
that there was a sufficient remedy at law. 
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filed. The authorities upon this subject lead, I think, 
to these conclusions: that every case of this nature 
must depend upon its own circumstances, and that this 
court will not interfere by mandatory injunction, ex- 
cept in cases in which extreme, or, at all events, very 
serious damage will result from its interference being 
withheld" (n). 

This rule, stated by the Lord Justice, that injunctions 
of this character will only be granted in very serious, if 
not extreme cases, has always been acknowledged by 
judges of courts of equity, and is amply borne out by 
the remarks of Lord Chancellor Westbury in Isenberg 
V. The EcLst India House Estate Company (o). That 
judgment is especially valuable as pointing out the 
very beneficial eflFect of Sir Hugh Cairns' Act, 21 & 
22 Vict. c. 27, in cases where, before the passing of that 
act, a court of equity must either have dismissed a 
plaintiff without remedy at their hands, or have inflicted 
an extreme penalty on the defendant. His Lordship 
said, " Every one of these cases must depend upon its 
own peculiar circumstances. The remedy given by 
the common law for a grievance of this description is 
an action for damages. That action is liable to be 
resorted to so long as the cause of damage continues. 
Upon that ground, and by reason also of the damage 
in many cases not admitting of being estimated in 
money, this court has assumed jurisdiction. Now, this 
jurisdiction, so far as it partakes of the nature of a pre- 
ventive remedy, that is, prohibition of further damage, 
or an intended damage, is a jurisdiction that may be 



(n) L. R., 1 Ch. 250 ; 36 Law J. Rep., N. S., Ch. 225. 
(o) 33 Law J.Rep.jCh. 892 ; 3 N. R. 346. 

k5 
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exercised without difficulty, and rests upon the clearest 
principles. But there has been superadded to that the 
power of the court to grant what has been denominated 
a " mandatory injunction," that is, an order compelling 
a defendant to restore things to the condition in which 
they were at the time when the plaintiff's complaint 
was made. The exercise of that power is one that 
must be attended with the greatest possible caution. I 
think, without intending to lay down any rule, that, it 
is confined to cases where the injury done to the plain- 
tiff cannot be estimated and sufficiently compensated 
by a pecuniary sum. Where it admits of being so 
estimated, and where the evil sustained by the plain- 
tiff may be abimdantly compensated in money, there 
appears to be no necessity to superadd to the case 
the exercise of that extraordinary power by this 
court. I can easily understand cases in which an 
ancient mansion or family seat may be prejudiciaUj 
affected, and where the remedy therefore can hardly 
be other than that of restoring things to their 
former condition. I can imagine the interruption of 
a supply of water that would entirely stop a flourish- 
ing manufactory, where it is impossible to estimate the 
future profits of the trade, or it wduld be difficult to 
define now a sum of money that may be a sufficient 
compensation for all injury hereafter. But that is 
not the case that is before me. I have got a case in 
which, I think, it is a matter of very doubtful result 
whether any damage has been sustained; but it is a 
case in which, beyond all question, without taking into 
consideration the confession of the parties, the whole of 
the injury that has been sustained by the plaintiff, the 
whole of the prejudice and damage to the plaintiff's 
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premises by the erection of the defendant's buildings, 
may be abundantly compensated in money. To what 
end, then, am I to exercise a jurisdiction which, in such 
a case as this, would simply be mischievous to the 
defendants, without being attended with correspondent 
benefit to the plaintiff, unless, indeed, I could approve 
of the plaintiff's taking advantage of the mischief and 
loss that the defendants would have to sustain, in order 
to aggravate and exaggerate his claim for pecuniary 
compensation ? This is a case in which the benefit of 
the recent statute, giving power to this court to assess 
and ascertain damages, is peculiarly felt ; and I hold it, 
therefore, to be the duty of the court, in such a case 
as the present, not to dehver over the defendants to 
the plaintiff, bound hand and foot, in order to be 
made subject to any extortionate demand that the 
plaintiff might by possibility make ; but in which it 
is the duty of the court, instead of granting a man- 
datory injunction, to substitute an inquiry before itself, 
in order to ascertain the measure of damage that has 
been actually sustained." 

In accordance with the principle of Lord Westbury's 
judgment in this case was the decision of Kindersley, 
V. C, in The Curriers' Company v. Corhett (p), where 
he said, " If the defendant's buildings had not been 
completed, there would have been ground for inter- 
ference by injunction; but as they have been com- 
pleted, the question is whether the court ought to or 
would order the pulling down of the buildings, or give 
compensation in damages. The defendant's new build- 
ings are of considerable magnitude and importance, 

(jp) 2Dr.&Sin.360. 
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while the two houses of the plaintiflb are comparatiTely 
of small value and importance ; and it has been decided 
that in such a case the court will not^ as a matter of 
course, order the defendant to pull down his new 
buildings, but wiU give to the party injured by the 
erection of these buildings compensation in damages. 
It appears to me that this is precisely one of these 
cases* 

In equity, as well as at law, both the reversioner and 
the occupier of the tenement possessing the ancient 
lights are entitled to ask for the protection of the 
court. " It is undoubtedly true/' said Lord Westbury, 
" that not only may a tenant of premises threatened 
with a nuisance of this kind apply to this court for an 
injunction, but the 0¥nier of the reversion may also 

apply "(?)• 

The protection of the court will be extended to the 
occupier of the tenement, however short his interest 
therein ; as, for instance, to a tenant from year to year. 
In Simper v. Foley {r)^ Wood, V. C, said, "As re- 
gards the interest of the plaintiff in the matters in 
question in this suit, it is not usual for a bill of this 
description to be filed by a tenant from year to year ; but 
I know of nothing to prevent a tenant from year to 
year from filing such a bill if he be so minded." The 
Vice-Chancellor, however, limited the injunction to the 
period of the continuance of the plaintiff's tenancy. 

And in Jacomh v. Knight (5), a tenant from year to 

{q) In JcLckson v. Duke of Newcastle, 33 Law J. Rep., N. S., Ch. 
702 ; 4 N. R. 448 ; and in the lately cited case of Curriers* Company 
V. Corbett, 2 Dr. & Sm. 356, the plaintiffs were reversioners. 

(r) 2 J. & H. 564. 

(«) 32 Law J. Rep., N. S., Ch. 601 ; 2 N. R. 49, 296. 
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year filed a bill against adjoining tenants holding under 
the same landlord, to restrain their erection of buildings 
interfering with the access of light and air to the 
premises occupied by him. The landlord thereupon 
gave him notice to quit, and at the time of the hearing 
only eight months of the tenancy were unexpired. The 
Master of the Rolls held that the slender extent of the 
plaintiflTs interest constituted no reason for denying 
him the protection of the court, and awarded a 
mandatory injunction to compel the defendants to pull 
down their new buildings. The Lords Justices, how- 
ever, though guarding themselves from saying that the 
small extent of the plaintiff's interest necessarily dis- 
entitled him to relief, yet held it to be a material 
ingredient for consideration ; and, considering that the 
balance of convenience inclined much to refusing the 
injunction, they dismissed the plaintiff's bill without 
costs, without prejudice to any action that he might be 
advised to bring. 

But here a distinction must be noticed between the 
shortness of the interest of the plaintiff, the occupier 
for the time being of the dominant tenement, and the 
shortness of the future existence of the dominant tene- 
ment itself. The former is not, the latter is, a conclu- 
sive ground on which a court of equity will refuse to 
interfere for the protection of- the ancient lights. This 
clistinction was well brought out by Wood, V. C, who 
said, *' I may suggest a case in which the court would 
probably not interfere (not merely when the right is of 
short duration, for I have interfered in cases of very 
short duration with reference to the obstruction of 
light), but where the whole of the property is about to 
cease immediately — as, for instance, in the case of 
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notice given under a railway act to take a house^ when 
the house is about to be destroyed and razed to the 
ground in two or three days* time. That is one of the 
cases in which damages might be given at law, and yet 
this court would not think it right to interfere" (0- 

It is not required that the plaintiff should set out his 
title to the enjoyment of the ancient lights in detail on 
the pleadings. In a case before Wood, V. C, the 
plaintiff averred by his bill that he was the owner of a 
messuage. No. 3, Berkley-street, containing on the 
south and east sides thereof certain ancient lights and 
windows overlooking a certain yard, and that the 
plaintiff and his predecessors had for a period exceed- 
ing twenty years next before the commencement of the 
buildings by the bill complained of enjoyed the free 
and uninterrupted access of light and air across and 
over the said yard to the said ancient lights and 
windows in the plaintiff's house. It was argued that 
the allegation in the bill as to the plaintiff *s title was 
insufficient, but the yice-Chancellor said that the 
plaintiff had distinctly stated the existence of those 
windows, and the uninterrupted access of light and air 
for upwards of twenty years, and that that was quite 
sufficient (u). 

An injunction may be applied for either on an inter- 
locutory application whilst the suit is stiU pending, or 
at the hearing of the cause, when the question comes 
before the court for final decision. In the main, the 
same arguments may be used «and the same defences 
employed on each occasion; but there are certain 

(i) Dent V. The Auction Mart Company ^ L. R., 2 Eq. 247 ; 36 Law 
J. Rep., N. S., Ch. 662. 
(w) Gooch V. Marshall, L. T., 1 N. S. 210. 
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matters which the court takes much more into its con- 
sideration on an interlocutory application, than at the 
hearing. 

Of these the question of convenience is the most im- 
portant example. It is true that, as Knight Bruce, L . J. , 
said on one occasion, the balance of inconvenience on the 
one side and the other is a consideration of which the 
court never loses sight in injunction cases (x) ; but an 
injunction upon an interlocutory proceeding, when 
granted, is merely a mode by which the court considers 
it can preserve the property in the best possible manner, 
and with the least injury to all parties, until it can 
determine and settle their respective rights (y) ; and the 
question .to be decided is chiefly one of comparative 
inconvenience (z). 

Hence it follows, that even a small degree of acqui- 
escence and delay on the part of the plaintiff will be a 
very strong inducement to the court to refuse to inter- 
fere by injunction upon an interlocutory application ; 
for it is held just that the plaintiff should be the party 
to bear the inconvenience, when his conduct has helped 
to bring about that state of things in which inconveni- 
ence must result to one party or the other. And the 
judges have often laid down, that, to justify the court in 
refusing to interfere at the hearing of a cause, there 
must be a much stronger case of acquiescence or delay 
proved than is required upon an interlocutory applica- 
tion. For it is the duty of the court at the hearing of 
a cause to decide upon the rights of the parties, and 

{x) Jacomb v. Knight, 32 Law J. Rep., N. S., Ch. 604. 
(y) Dtirell V. PHtchard, 34 Law J. Rep., N. S., Ch. 600 ; 6 N. R. 
310, per Romilly, M. R. 
(z) Cliild V. Douglas, 5 De G. M. & G. 741, per Tomer, J. 
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the dismissal of a bill upon the ground of acquiescence 
amounts to a decision, that a right which has once ex- 
isted is absolutely and for ever lost. But the refusal of 
an interlocutory injunction on the same ground amounts 
only to a decision, that the conduct of the plaintiff has 
been such as to incline the court to regard his conve- 
nience less than that of the defendant (a). 

It has been laid down that the court will not grant 
a mandatory injunction on an interlocutory application. 
Lord Hardwicke once said that he never knew an 
order to pull down anything on motion (b). And 
Kindersley, V. C, said, " It was useless to come for 
what was called a mandatory injunction on an interlo- 
cutory application. The court would not compel a 
man to do so serious a thing 'as to undo what he had 
done, except at the hearing" (c). • 

This rule is not entirely without exceptions; but 
these seem to fall into two classes. The first, when 
there has been a contract not to perform certain acts, 
and a violation of that contract, in which case the 
party will be compelled to undo his acts(rf). The 
second, when a simple and summary act has been done 
by the defendant which can as easily be remedied, and 

(a) Johnson v. Wyatt, 2 De G. J. & S. 18 ; 33 Law J. Rep., N. S., 
Ch. 394; 3 N. R. 270 ; Patchhig v. Dubbins, Kay, 11 ; Child v. 
Douglas, ubi supra. In Gordon v. Cheltenham Railway Company^ 
5 Beay. 233, the same distinction was drawn by Lord Langdale, M. R., 
between acquiescence as an argument upon an application for an 
interlocutory injunction, and acquiescence as an argument in support of 
a demurrer. 

(ft) Ryder y^ Bentham, 1 Ves. sen. 643. 

(c) Oale V. AhhoU, 8 Jur., N. S. 988. 

id) Rankin v. Huskisson, 4 Sim. 13. 
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the court thinks that the balance of convenience is in 
favour of granting the injunction (e). 

It is of course not possible to particularize the diffe- 
rent arguments which may be employed as defences at 
the hearing of the cause. But with regard to the 
balance of convenience, it may be mentioned, that 
should the court decline to grant an interlocutory in- 
junction to restrain the defendant's proceeding with his 
building, and should he take advantage of this to com- 
plete his building, he will not be allowed at the hearing 
of the cause to use the argument ad misericordiam in 
respect of the inconvenience which would be occasioned 
to him by the demolition of this completed building(/). 
So, even on an interlocutory application, if the de- 
ifendant has pushed on his building with extra speed, 
after the plaintiff has protested and applied to him to 
desist from such building, the court will not listen to 
any complaints as to the inconvenience which may 
arise &om granting an injunction under such circum- 
stances (g). 

It has been already mentioned, in the chapter on 
the extent of the right to window lights, that it is no 
defence that other persons can profitably carry on the 
same business as the plaintiff with no greater amount 
of light than the plaintiff will have left BSter the com- 
pletion of the defendant's buildings; nor that the 
plaintiffs have at times found their former supply of 
light too much for them, and have used artificial means 
to lessen it. Other defences of a similar character 

(jB) Herrey v. Smithy 1 E. & J. 389 ; Robinson v. Lord Byron, 1 
Br. C. C. 688. 
(/) Dwihall V. Walters, 11 Jur., N. S. 679, per Romilly, M. R. 
(^) Qoochy. Marshall, L. T., 1 N. S. 211, per Wood, V. C. 
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liave at times been set ap, and have been rejected by 
the court. One was, that the plaintiff might have im- 
proved his own window so as to increase the supply of 
light ; of this Wood, V. C, said, " The plaintiffi 
cannot be compelled to make any alteration in their 
house to enable another to deal with his property more 
advantageously to himself" (A). Another, put forward 
in the same case, was, that the defendants would, if 
required, &ce their wall with glazed tiles, and so in- 
crease the plaintiff's supply of light. Of this argu- 
ment the same judge said, ^' There was the suggestion 
of glazed tiles. As often as that has been suggested 
it has been, I may almost say, scouted by the court. 
A person who wishes to preserve his light has no power 
to compel his neighbour to wash the tiles or keep them 
clean ; nor can he secure covenants that will run with 
the land, or affect persons who take without notice. 
Perhaps a mirror might do better still, but you cannot 
compel the mirror being kept there or being kept clean ; 
and, therefore, the plaintiff is entitled to stand upon his 
own right, and not upon the degree of obligingness 
which his neighbour may from time to time show to 
him"(£). In a case before Stuart, V. C, it was con- 
tended that the plaintiff had himself so far obstructed 
the access of light and air to his own windows, as to 
have lost the right of seeking the protection of the 

(A) Dent V. The Auction Mart Company, L. R., 2 Eq. 261 ; 35 
Law J. Rep., N. S., Ch. 664. 

(i) Dent v. The Auction Ma/rt Company y ubi supra. Where, how- 
ever, the erection was a screen of plated glass, such as wonld not of 
itself obsfcract the access of light, but which, if not kept clean, wonld 
do so ; and the defendant provided an apparatus by which the screen 
should be kept clean, Stuart, V. C, refused an injunction, Radcliffe v. 
The Duke of Portland, 3 Giff. 702. 
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court against a further encroachment. The supposed 
obstruction erected by the plaintiff was a flue eighteen 
inches in depth; the defendants' projected buildings 
were to be ten feet in depth. But the Vice-Chancellor 
considered that the plaintiff was entitled to an injunc- 
tion ; and that nothing short of an act bj a plaintiff 
which will produce about the same amount of injury 
as that of that of which he complains will disentitle 
him to the help of the court (k). 

The provisions of the Building Act, 14 Greo. III., 
c. 78, s. 43, afford no protection to a person who by 
raising a party wall in compliance with them has ob- 
structed his neighbour's light (/). 

And it is no defence to say that the alterations which 
occasion the obstruction will on the whole benefit the 
plaintiff, by making a better thoroughfare, improving 
the character of the neighbourhood, &c. (iw). 

Whether the court will or will not interfere by in- 
junction in any particular case, must of course depend 
on the whole body of evidence in that case. The cha- 
racter and value of the evidence usually produced on 
this subject will be discussed in the next chapter. But 
it is proposed in this place to mention a few instances 
in which the court has or has not considered it proper 
to interfere, on the sole ground of the extent of ob- 
struction to the access of light and air which would be 
caused by proposed new buildings. 

A drawing-room window was faced by a wall at a 
distance of twelve feet, which rose to a height of ten 

(A) Arcedeckne v. Kelk, 2 Giff. 683. 
(0 WelU V. Ody, 1 M. & W. 462. 

(m) Stokes V. The City Offiees Company y L. T., 13 N. S. 82, per 
Lord Cranworth, C. 
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feet. It was proposed to raise the wall to a height of 
forty-eight feet. Wood, V. C, considered this a clear 
case for an injunction (n). 

Lord Cranworth, affirming the decision of Wood^ 
v. C.y held that raising the opposite houses in a street 
only twenty feet wide, from thirty-six to sixty feet in 
height, was likely to be such a material interference 
with the plainti£b' reasonable enjoyment of their own 
premises for the purposes of their trade, that they were 
entitled to an injunction (o). 

The defendant had pulled down buildings varying 
from twenty to thirty-two feet in height, separated 
from the plaintiff's windows by a street twenty-five feet 
wide ; he proposed to erect other buildings in their 
place, set six feet back, but sixty-seven feet high. 
Lord Cranworth considered the case one for an in- 
junction (p). 

The back of the houses of the plaintiff and defend- 
ant were in the same straight line. The back windows 
of the plaintiff's house looked into an area of twenty- 
seven feet wide. The defendant proposed to erect a 
projecting bow nine or ten feet in length at the side of 
this area. Stuart, V. C, considered the plaintiff en- 
titled to an injunction (q). 

The defendant, above a wall eight feet nine inches in 
height, raised a sloping roof, to the purline of which 
was twenty-three feet, and from the purline to the top 
twenty feet. The distance from the plaintiff's premises 
was sixteen feet. Stuart, V. C, said, the plaintiff was 

(to) Goooh V. Marshall, L. T., 1 N. S., 210. 

(o) Stokes V. !nie City Offices Company, L. T., 13, N. S. 81. 

ip) Yates V. Jack, L. R., 1 Ch. 296; 36 Law J. Rep., N. S., Ch. 639. 

iq) Arcedeckne y. Kelk, 2 Giff. 683. 
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entitled to an injunction^ though not one of a manda- 
tory kind (r). 

On the other hand^ Lord Cottenham said, that he 
had never known a building erected at the distance of 
thirty feet from the plaintiff's windows, and not more 
than half the height of the plaintiff's house, to be a 
nuisance ; and he dissolved an injunction granted under 
such circumstances by the Vice-Chancellor of England, 
but put the defendant under an undertaking to deal with 
the building as the court should direct, in case the plain- 
tiff should succeed at law (s). 

The defendant erected a translucent screen of fluted 
glass, fitted with an apparatus to keep it clean, and 
with louvres for ventilation, at a distance of thirty feet 
from the plaintiff's premises. The screen was thirty- 
five feet high from the ground, and rose twenty-two 
feet above a wall then existing. Stuart, V. C, held 
that he should not be justified in granting an injunc- 
tion (t). 

Defendant's new building reduced the time during 
which the rays of the sun reached the plaintiffs' windows 
in the winter months, from two hours and a-half to forty 
minutes. Lord Cranworth, C. did not consider the 
plaintiffs entitled to an injunction (u). 

In Durell v. Pritcliard (a:), there was evidence that 

(r) Zyon v. Dillimore, 14 W. R. 511. 

(«) Smith V. Elger, 3 Jur. 790. 

(f) Radcliffe v. Tlie Duke of Portland, 3 Giff . 702. 

(w) Clarke v. Clark, L. R., 1 Ch. 16. It wiU be remembered that 
this was the case in which his lordship took the distinction between 
ancient lights in towns and those in the coontry, which he is believed 
to have since abandoned. 

(a?) L. R., 1 Ch. 244 ; 35 Law J. Rep. N. S., Ch. 223. In the re- 
port of the case itself it wonld seem that the court gave credence 
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the plaintiff had been deprived of an hour^s dajli^ht^ 
being obliged to light his gas an hour earlier than 
before the alterations complained of; but the Lords 
Justices did not consider the case one for an injunction. 
Wood, V. C, in a subsequent case expressed his dis- 
sent from this decision (y). 

In a court not sixteen feet wide, the defendant built 
a house of the uniform height of thirty-six feet eiglit 
inches high, in the place of a house thirty feet ten 
inches high, and thirty-one feet six inches wide, and a 
wall fourteen feet high and twelve feet six inches wide, 
backed by a higher wall. It appeared from the plain- 
tiff's evidence, that in order to work he was obliged, 
since the alteration, to remove from the centre of the 
room to the window, but that then he could work as 
well as before. The Lords Justices held, reversing 
the decision of Kindersley, V. C, that this was not a 
case for an injunction {z). 

Some difficulty has been felt by the judges in framing 
appropriate forms of order for injunctions in these cases, 
especially when the defendant has pulled down old build- 
ings for which he is substituting the new buildings com- 
plained of. The ordinary form has been, " restrain the 
defendants from erecting any building so as to obstruct 
any of the ancient lights of the plaintiff as the same 
were enjoyed by him previously to the taking down 
of, &c. ;' and if the injunction were of a mandatory 

rather to the contrary evidence on this point ; bnt in Mobson v. Whit- 
ti/ngham, L. R., 1 Ch. 445 ; 36 Law J. Rep., N. S., Ch. 228, Turner, 
L. J., gives this as the result come to bj the court in that case. 

(y) Bent v. The Auction Mart Company y L. R., 2 Eq. 254 ; 35 Law 
J. Rep., N. S., Ch. 666. 

(2) Rohson V. Whittinghan^f L, R., 1 Ch. 442 ; 35 Law J. Rep., 
N. S., Ch. 227. 
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character it continued, ^'and also from permitting to 
remain any buildings already erected which will cause 
any such obstruction." But Lord Westbury, C, ex- 
pressed a very strong objection to a form of this kind 
in the case of a mandatory injunction, saying, "It 
seems to me from this form of order impossible that any 
human being can comply with it. As was said in an 
old case, this injunction, instead of being a rule of 
conduct, only creates a snare for the defendant. If I 
grant a mandatory injunction, I must define clearly in 
the order what I have declared to be done " (a). 

And to the same effect were the remarks of his 
Lordship in another cdse, " The first duty of the court 
in granting an injunction of this kind is to lay down a 
clear and definite rule. If the language of the order 
in which the injunction is contained be in itself am- 
biguous, uncertain, indefinite, giving no clear rule of 
conduct, the injunction becomes a snare to the defend- 
ant. If he violates it, he is liable to be imprisoned. 
It is the bounden duty of the court, therefore, in grant- 
ing an injunction, to take care that the language of its 
order shall be such that it is quite plain what it permits 
and what it prohibits " (6). 

But however desirable it may be that the language of 
an order for an injunction should point out with perfect 
clearness what it is which it prohibits the defendant to 
do or to erect, it is very hard to effect this object, except 
by reference to the plaintiff's ancient lights, as enjoyed 
by him previously to the alterations, and there will often 
be disputes as to what was the extent of those lights at 

(a) lienberg v. The East India Hovse Estate Company, 8 N. R. 
346. 
(i) Low V. Innes, 10 Jiy., N. S. 1089. 
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that time. Some of the inconveniences which arise 
hence seem to be obviated by a change in the form of 
the order introduced in a late case by Wood, V. C. : 
His Honor said, ^^ It is extremely inconvenient to have 
questions of the amount of interference with light and 
air determined by continual motions for committal; and 
if you can arrive at a conclusion between the parties 
which will free the person under the injunction on his 
part &om inconvenience, by enabling the parties to as- 
certain what their position is, no doubt it is a beneficial 
course to adopt. Whether it can be done in this parti- 
cular case before me, I cannot say, but I am anxious 
that every step that can be should be taken ; and there- 
fore what I now propose to do is, to grant a perpetual 
injunction to restrain the defendants from erecting any 
building in front of the messuage. No., &c., so as to 
darken, injure or obstruct any of the ancient lights or 
windows of the same messuage as the same ancient 
lights and windows were enjoyed previously to the 
taking down of the said ancient houses or buildings 
which formerly stood in front of the same messuage^ 
with liberty for the defendants to apply in chambers, as 
advised, in respect of the erection of any buildings on 
their property, so as not to infringe the above order " (c). 
A similar provision was adopted iu a later case by 
Lord Cranworth, C, who said, " I am obliged to frame 
the decree in this general form, leaving it to the plain* 
tiffs to apply by notice in case the terms of the injunc- 
tion are violated. I shall, however, be willing to intro- 
duce a proviso into the order, similar to that adopted 
in the case of Stokes v. The City Offices Company ^ ena- 

(c) Stakes V. The City Offices Company, 11 Jar., N. S. 661. 
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bUng the parties to come before the chief clerk in order 
to have it ascertained whether any proposed addition to 
the building will or will not be a violation of the in- 
junction ; and it must be also in like manner left open 
to the plaintiffs to show^ if they can^ that the buildings 
already erected materially interfere with the light here- 
tofore enjoyed by them " (d ). 

By the 21 & 22 Vict. c. 27, the court received a new 
power, that of awarding damages, either in addition to 
or in substitution for its old remedy by injunction. 

It has been considered by the equity judges, that this 
statute was intended to enlarge the remedial powers, 
not to extend the jurisdiction of the court. So that if 
a case be brought before the court, the nature of which 
is such that the court could not have dealt with it, 
either by its remedy of injunction or by that of spe- 
cific performance, the court will not now entertain that 
case and award damages in respect thereof. But if the 
case be by its nature adapted for these equitable 
remedies, and the application of them is precluded by 
peculiar circumstances, or thought inadvisable in the 
discretion of the court, then damages may be awarded 
under the act. So, also, if the old equitable remedy 
would only go to part of the case, the court will 
award damages in respect of the remaining part 
thereof. 

As to the first point, that the act does not extend 
the jurisdiction of the court, in Howe v. Hunt {e), a 
suit for specific performance of a contract, Eomilly, 

(<£) Yates y.Jaok, L. R., 1 Ch. 298 ; 36 Law J. Rep., N. S., Ch. 
544. The injunction was partly mandatoiy, which explains the la^t 
paragraph cited. 

(e) 81Beay.421, 

L 
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M. R., said, " My opinion certainly is, that Sir Hugh 
Cairns' Act, enabling this court to give damages, was 
never meant simply to transfer the jurisdiction j&ozn a 
court of law into equity, and that when persons enter 
into a contract and know that specific performance 
cannot be given, they cannot come into equity merely 
for the purpose of obtaining damages." And in a suit 
for an injunction, his Honor said, ^* I do not apprehend 
Sir Hugh Cairns' Act means to extend the jurisdiction 
of courts of equity to cases where they would not have 
interfered at all before. If there was a case in which 
the court would not stop a way which had been made 
across a person's field, or would not stop buildings 
which obscured ancient lights or direct them to be 
pulled down, the court would not itself direct an inquiry 
as to damages, but only where it had jurisdiction in 
the other matter. Sir Hugh Cairns' Act was not in- 
tended to make it possible for a person to bring a suit 
in cbancery merely to obtain damages, where an action 
at law is the ordinary and a much cheaper and more 
convenient mode of ascertaining the damages " (/). 

But that when the case is one of a nature adapted for 
an equitable remedy, which under the circumstances of 
the case cannot be applied, the court wiQ under this 
act award damages, is shown by Eastwood v. Lever (ff). 
In that case. Turner, L. J., considered that the 
plaintiffs were disentitled by their acquiescence fix)m 
obtaining an injunction against a breach of covenant, 
but that they might be entitled to damages for any 

(/) Dvrell V. PHtohard, 34 Law J. Eep., N. S., Ch. 600 ; 6 N. R. 
810 ; yide also, Mogers v. ChallU, 27 Beay. 175 ; Chinnoek y. SainS" 
hiry, 9 W. R. 7 ; Mrris v. Jackson, IJ. & H. 319. 

(^) 33 Law J. Rep., N. S., Ch. 365 ; 3 N. R. 232. 



FOR INJURY TO THE RIGHT. 219 

injury that might have been done to their property by 
the violation of the covenant. And the most useM 
application of the statute has been said to be where^ 
otherwise, the only remedy which the court could have 
granted would have been a mandatory injunction, and 
that remedy would have produced more mischief to the 
defendant than benefit to the plaintiff (A). 

The act has also been found very beneficial in cases 
in which the court could previously take cognizance 
of a suit in one respect only, and could apply its 
remedy to part of the relief sought, and to part only. 
Of its effect in this behalf, the Master of the Kolls said, 
'^If there is a case in which an injunction can be 
granted by this court, in which the plaintiff has shown 
a right to an injunction, the court, then, feeling its way 
to grant an injunction to some extent, does not then 
require the parties to be put to a circuity of action, and 
to bring an action at law for recovery of damages ; but 
if he has shown no right to an injunction, then his 
right is at law, and he has no case for coming into 
equity." On this principle, his Honor, in a case in 
which a small part of the defendant's buildings had 
been completed since the filing of the bill, granted an 
injunction to remove that part, and referred it to 
chambers to ascertain what damage the plaintiffs had 
sustained from the part completed before the filing of 
the bUl (i). 

(^) Isenherg y. Eatt India Home Estate Company, 83 Law J. 
Rep.,N. S., Ch. 892 ; 8 N. B. 845 ; Currier^ Compamy v. Corhett, 2 
Dr. & Sm. 855. 

(i) Lamyrenoe v. Austm^ 84 Law J. Rep., N. S., Ch. 598 ; 6 N. R. 
810. 

l2 
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So in HindUy t. Emery {k)y where a bOl was filed to 
restrain dilapidations, most of whicli were completed at 
the filing of the bill, Wood, V. C, directed an inquiry 
as to the damages caused hj the dilapidations then 
completed. He said, '^ It may be conceded that if all 
the mischief had already been completed, before the 
filing of the bill, this court would not have had power 
to entertain the suit for injunction ; and if that were so, 
could not grant damages for the mischief done ; but it 
appears that, in this case, there was yet room for its 
intervention, by way of injunction, to protect from 
further injury the buildings still standing at the filing 
of the bill, and to restrain the farther breach of the 
defendant's express covenant, not to injure or pull 
down the principal limbers or walls thereof. That 
being so, I think the court has jurisdiction to assess 
damages for the breach of covenant already committed. 
The intention of the act, 21 & 22 Vict. c. 27, was to 
give the court power to grant complete relief wherever 
it had a well-founded jurisdiction to entertain the case^ 
and not to compel a plaintiff to seek a partial relief in 
one court, and then turn him over to another in order 
to obtain supplemental relief." And on the same prin- 
ciple, when the defendant had entered into an agree- 
ment with the plaintiff to accept a lease and to build a 
house, the same judge held that the court would decree 

(Jt) L. R., 1 Eq. 52 ; 85 Law J. Bep., N. S., Ch. 6. Both the 
Master of the Bolls and the Vice-chancellor seem to have considered 
that the court had no jurisdiction to grant an injunction in respect of 
damage done before the filing of the bill. The Lords Justices, how- 
ever, decided the contrary in Dwell v. Pritohard, L. B., 1 Ch. 244 ; 
35 Law J. Bep., N. S., Ch. 223. 
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specific performance of tlie part of the agreement as to 
taking the lease^ and would^ under this act, award 
damages for the non-performance of the part as to 
building the house, in respect of which part of the 
agreement the court, preyiously to the statute, had no 
jurisdiction (Z). 

In the application of this principle, where the court 
is pressed with the argument that as it has taken cog- 
nizance of the case in one respect it should take 
cognizance of it in another respect, it must be remem- 
bered that, as the Master of the Bolls once said when 
this argument was urged upon him, it does not follow 
that the court has taken cognizance of the suit simply 
because the plaintiff has asked it to take cc^izance 
of the suit(in)« 

The act leaves it in the ^screiion of the court whether 
it wiU award damages or not, and if the court thinks 
that the question of damages can be more satisfactorily 
tried at law, it will dismiss the bill (»). But having 
regard to the spirit and intention of the Chancery 
Begulation Act, 25 & 26 Vict. c. 42^ it will be inclined 
to exercise the jurisdiction (p). 



(I) Soames v. Udge, Jolrns. 669. See alfio on iihis point, Davenport 
y. JtyUmds, L. B., 1 Eq. 302 ; 35 Law J. Bep., N. S., Ch. 204, where 
the court In a patent ease granted an inqidiy as to damages, though the 
patent had expired bef oi>e the hearing. It had refused this before the 
act Price's Pateri^ Candle Company v. Bauwen'8 Company, 4 K. & 
J. 727. 

(m) JDurell v. Pritohard, 84 Law J. Rep., N. S., Ch, 600 ; 6 N. R. 
810. 

(f») Dwell y. Pritohard (on appeal), L. R, 1 Ch. 252 ; 35 Law J. 
Bep., N. S., Ch. 226, per Turner, L. J. 

(9) Johnson y. WyaU, 2 De G. J. & S. 18 ; 88 Law J. Bep., Oh, 
394 ; 8 N. R. 272, 
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The court has no power under this act, after decree, 
to add an order upon motion in the cause for assessing 
damages arisen subsequently to the decree. An appli- 
cation to this effect was lately made to Kindersley, 
y. C, but he said, " Since the decree certain facts 
have occurred from which it is alleged that damage has 
arisen to the plaintiffs, and I am asked to put this con- 
struction upon the act,~that it is competent to the 
court, on motion after decree, to make an order giving 
to the plaintiffs some further relief beyond what they 
were entitled to have at the time when the decree was 
made ; that is, in other words, that the court may make 
a supplemental decree on motion in the cause, on &cts 
which have happened subsequently to the decree : that 
cannot be the right construction of the act. It is said 
that the court will not be doing complete justice unless 
it makes the order now asked for. But it must be 
recollected that before this act the Court of Chancery 
had no power to give damages at all; and although 
the act has given the court power in certain cases in 
making a decree to give damages upon the facts then 
alleged and proved, it could not have been intended to 
give the court power to make an order on motion, 
which would in effect be a supplemental decree founded 
on what has occurred since the decree was made*' (p). 

The court cannot under this act, nor imder 25 & 26 
Vict. c. 42, order an inquiry as to damages on an inter- 
locutory application (y). 

Nor wiU the court, except by the consent of both 



Cp) Corporation of Hythe y. EoH, L. R., 1 Eq. 620. 
(q) Wedmore v. Corporation of Bristol, 1 N. R. 187, per tiie Lords 
Justices, overruliiig the decision of Stnart, Y. C, 1 N. B. 120. 
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sides^ order a trial by jury before the hearing of the 
cause (r). 

It is not necessary that damages should be specifi- 
cally prayed for by the bill, to give the court power to 
award them (s). 

With respect to the effect of the Chancery Regu- 
lation Act, 25 & 26 Vict. c. 42, on the exercise of 
the jurisdiction of the court, it is clear that the act 
was intended to remedy the following evil. Parties 
who came to a court of equity for relief could not 
have their cases fiiUy disposed of by the court of equity, 
but were sent to a court of law to have other points 
determined on which their rights depended. The 
true construction of the act is such as will diminish 
this evil and extend the remedy. And, therefore, the 
court now considers itself obliged to decide all ques- 
tions of law or &ct on the determination of which the 
titie to relief or remedy in equity depends, subject of 
course to the provisions contained in the 2nd and 4th 
sections of the act(^). 

And in a case in which Stuart, Y. C, had directed 
a question of &ct to be tried by a jury at common law, 
in'virtue of the power reserved ^he court by the 
2nd section, considering that the state of business in 
his court made it more convenient that the case should 
be so tried. Lord Westbury, C, discharged this order 
saying, that it was now, in accordance with the statute, 

(r) George y. Whitmore, 26 Beay. 667 ; 28 Law J. Bep., N. S., 
Ch. 720 ; approved by Kindersley, V. C, in Bradley y. Bevington, 4 
Drew. 614. 

(«) CaUon y. Wyld, 32 Beay. 266. 

If) Be Hooper, 82 Law J. Bep., N. S., CIl 66 ; 1 N. B. 116, per 
Turner, L. J. 
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the rule for the court itself to hear every cause £rom 
the beginning to the end ; and in order for the proyiso 
in the 2nd section to applj^ the administration of justice 
in the particular cause must be promoted by an action 
at law^ or a trial in another court (u). The court is 
not bound by this act to enter into the question of the 
plaintiff's right to damages ; but the obvious spirit and 
intention of the act will incline the court to exercise 
the jurisdiction in that behalf given it by the 21 & 22 
Vict, c. 27. So Turner, L. J., said, " Upon the best 
consideration which I have been able to give to the 
Chancery Regulation Act, I am not satisfied that, 
under the provisions of that act, we are absolutely bound 
to enter into this part of the case, for I much doubt 
whether the plaintiff's right to damages ought to be 
considered as being, within the meaning of the act^ a 
question of law or fitct cognizable in a court of common 
law, on which the plaintiff's title to relief in equity 
depends ; but Sir Hugh Cairns' Act has, I think, given 
us jurisdiction to entertain this question of damages ; 
and having regard to the spirit and intention of the 
latter act, (the Chancery Kegulation Act,) I think that^ 
having this jurisdiction, we ought imder the circum- 
stances of this case to exercise it" (x). 

And in another case, decided shortly afterwards, the 
same judge repeated that in his opinion the law stood 
thus, according to Sir Hugh Cairns' Act the court has 
power to give damages in a case where the bill was 
properly filed in that court ; but under Mr. Kelt's Act 

(w) Toung v. I'emie, 8 N. B. 270 ; 33 Law J. Sep., N. S., Ch. 
192. 

(a?) Johnson v. WyaU, 2 De G. J. & S. 18 ; 33 Law J. Rep., N. S., 
398 ; 3 N. R. 270. 
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it was not compulsory for the court to exercise that 
jurisdiction. Thinking that the present case could 
be more efifectively disposed of by a court of law than 
in a court of equity^ he did not think the court 
would be well advised in going into the question of 
damages (y). 

In a late case it was urged upon the court that the 
clause in the 4th section of the act permitting the court 
to refuse relief if the matter had been improperly brought 
into equity, referred to cases in which the court had 
no jurisdiction, not to those in which it might, on the 
particular merits, think an injunction inexpedient, and 
Uiat therefore the plaintiffs were entitled to damages, 
even if an injunction were refused them. But Turner, 
L. J., said, " As to Mr. Rolt's Act, independently of 
the doubt which I suggested in Johnson v. Wyatt, and 
which I continue to feel, I am of opinion that there is 
nothing in that act which renders it necessary for us to 
give this relief; for I think that the question of damages 
is within the meaning of the act a question as to which 
a court of common law has concurrent jurisdiction ; and 
I think that the plaintiffs had not at the' time of the 
filing of this bill any case entitling them to relief in 
equity, and that the matter therefore has been impro* 
perly brought into equity, and ought to have been left 
to the sole determination of a court of law. It is obvious 
that if we were to entertain the question of damages 
when the case in other respects &ils in equity, the con- 
sequence would be to put an end to all actions in cases 

(y) Swaine v. The Oreat Northern, RaiVmay Company, 33 Law J. 
Rep., N. S., Ch. 403 ; 3 N. R 400. 

l5 
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of this nature, and bring all such cases under the juris- 
diction of this court" (z). 

In Hepburn v. Lordan {a\ Wood, V. C, granted 
an interlocutory injunction on the plaintiff's under- 
taking to indict the defendant forthwith for a nuisance 
at law. The plaintiff's counsel suggested that the 
court was bound under this act to try the question as 
to the nuisance itself instead of sending the parties to 
law; but the yice-Chancellor declined to accede to 
that proposition. 

Since the 25 & 26 Vict. c. 42, it is customary for 
the court, when it dismisses a bill thinking that the 
question of damages can be better disposed of by a 
court of law, to insert words in the order to the effect 
that the dismissal is without prejudice to such right as 
the plaintiff may have to bring an action at kw. This 
is done lest it should be thought that the court has 
by the dismissal of the bill concluded the question of 
damages, it having power so to do (b). 

{z) Durell v. Pritohard, L. B., 1 Ch. 261 ; 86 Law J. Rep., N. S^ 
Ch. 226. 

(a) 6 N. B. 301. 

{b) Sroaine y. The Cheat Northern BmVmay ComptMMff 33 Law J. 
Bep., N. S., Ch. 403; Mohson v. WhUtiTigham, L. B, 1 Ch. 446 ; 35 
Law J. Rep., N. S., Ch. 228. 
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CHAPTER VIL 

OF THE EVIDENCE AND MEA8UBE3IENT IN CASES OP 
ALLEGED INJURY TO THE BIGHT TO WINDOW LIGHTS. 

It is not proposed to treat in this Chapter of the evi- 
dence bj which the one party seeks to establish his 
right to window lights^ and the other to prove that that 
right has never existed^ or has become extinct; but 
simply of the evidence produced in cases where the 
right to window lights is admitted, and the question 
is whether that rifi^ht has or has not suffered iniurv. 

The point whkh a plaintiff has to prove in cLs of 
this kind is, that his supply of light and air will be so 
reduced by the operations of the defendant as to render 
his house uncomfortable for occupation, or less fit for 
the carrying on there of his accustomed business (a). 
The evidence brought forward by the plaintiff and de- 
fendant respectively to prove and disprove this point, 
falls into two classes. Firstly, evidence of witnesses as 
to the actual effect produced by the operations com- 
plained of; and, secondly, evidence as to the amount of 
sky area of which the plaintiff has been or will be de- 
prived by those operations, the court drawing its con- 
clusions as to the effect on the plaintiff's premises of 
tihis amoimt of deprivation. 

With respect to the first class of evidence, it is only 
necessary here to remind the reader that the court will 

(a) Ante, p. 75. 
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pay no regard to the evidence given by other persons 
engaged in the same business as the plaintiff, that they 
are able to cany on that business with no greater 
amount of light than the plaintiff still has left after the 
operations of the defendant (6). 

The second class of evidence consists of information 
as to the height and width of former buildings now re- 
moved or proposed to be removed, and their distance 
from the plaintiff's premises ; and of similar informa* 
tion with respect to new buildings erected or proposed 
to be erected, and of the deductions drawn by scientific 
men from this information. But the object of all this 
evidence is simply to obtain an accurate estimate of the 
amount of sky area which the plaintiff formerly enjoyed, 
and of which he will be deprived. 

This was very clearly brought out by Kindersley, 
y. C, in a recent case. He said, ** The only value, as 
it appears to me, in all these cases of the question what 
is the distance of the intended new building from the 
building in question, or the skylight in question ; or 
what is the height of that new building at that dis- 
tance ; or what is the width of that new building at 
that distance ; — the only value of all these considerations 
is, that they constitute data from which you are to 
measure the area of sky which will be shut out by the 
new buildings. That is the only real value of them ; 
of course it is very necessary to be tolerably accurate 
for that purpose. But the object is to measure the area 
of sky which the defendant's buildings will shut out 
from the plaintiff's ancient windows or ancient lights. 
And when I say the amount of sky which the de- 

(ft) Ante, p. 97 
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fendant's building will shut out^ of course it must mean 
the area of sky which it wiU shut out more than the old 
building would shut out ; because, of course, the new 
building is only responsible for the additional area of 
sky which it shuts out beyond what was shut out by the 
old building " (c). 

In the same case, the Vice-Chancellor made the fol- 
lowing valuable observations as to the mode of estimat- 
ing the sky area : — 

« In an ordinary window, that is, a window which is 
in a vertical frame, and which itself, of course, stands 
vertically, the quantity of area of sky, supposing there 
to be no impediment at all, is measured, of course, by 
180 degrees horizontally, and 90 degrees vertically, 
because behind the zenith it can derive no light. If it 
were a horizontal skylight — a skylight perfectly level 
with the horizon — it would derive light, that is, light 
might come to it, from the whole vertical area of 90 
degrees on one side, and 90 degrees on the other, 
making 180 degrees. If it is neither vertical nor 
horizontal, it will derive light from an area to be mea- 
sured vertically having regard to the number of degrees 
that the slope of the building is from the perpendicular, 
because you must add' that slope to the 90 degrees " (d). 

The result of these observations seems to be, that, 
supposing there to be no impediment in any case, — 

The sky area of a vertical window is 180 degrees 
horizontally by 90 degrees vertically. 

(c) Shone v. Ths City of London Heal Property Company 
{Limited), May 8th, 1866. This important case is nnfortanatelj not 
reported. The author is indebted to the kindness of Mr. H. F. Bristowe 
for the short-hand notes of the Vice-Chancellor's judgment. 

(rf) Ibid. 
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That of a horizontal skylight is 180 degrees in eyery 
direction. 

That of a sloping window or skylight is horizontally 
180 degrees in ^e direction to which it &ces, and ver- 
tically the same number of degrees as are contained by 
its own angle with a base line^ or^ which is equivalent^ 
90 degrees in addition to the number of degrees by 
which its slope exceeds a right angle. 

A vertical obstruction would be measured by the 
number of degrees contained by the angle which a line^ 
drawn from the window to the top of the obstruction, 
would form with a base line ; a horizontal obstruction^ 
by the number of degrees which the lines drawn &om 
the window to the lateral extremities of the obstruc- 
tion would form with one another. There would be a 
difference according to the part of the window from 
which the lines were drawn; it would probably be 
fairest to take the centre of the window as their starting 
point in every case. 

The production of a model of the premises will, of 
course, much assist the court; the Vice-chancellor 
highly commended one produced to him in this case, 
so constructed as by a slight change to show either the 
former or the proposed height, shape, &c., of the de- 
fendant's buildings. 

The amount of detriment occasioned to the plaintiff 
is found by simply subtracting the amount of obstruc- 
tion to his window occasioned by the former building 
from the amount of obstruction which will be occasioned 
by the new building. What amount of obstruction the 
court will consider sufficient to call for its intervention 
must depend on the circumstances of each particular 
case. Ko general rule can be laid down on this head. 
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but instances have been given in the last chapter of 
some obstructions which the court did or did not con- 
sider to require its interference. It must, however, 
be remembered that, as Eanderslej, Y. C, lately said^ 
^* We must take into consideration, not how much of 
£he whole sky area the plaintiff has been deprived of, 
but how much has been taken of that which was left to 
him by the pre-existing obstruction '' (e). And, as in 
the case before his Honor, an area of sky inconsiderable 
in itself may be large with reference to the space which 
was left for the access of light. 

Stuart, V. C, in a recent case observed, " It is 
said that the quantum of injury is to be ascertained by 
the Metropolitan Building Act (/ ), which practically 
establishes, that if a street be forty feet wide, and the 
buildings on each side forty feet high, any one desirous 
of raising his walls must increase their distance in the 
same proportion. In other words, the distance and 
height must be in the same proportions. That prin- 
ciple seems to me a very good one^'C^^). The rule 
suggested by his Honor is plain enough, and the effect 
would be that no part of the former sky area of the 
plaintiff's window would be allowed to be obstructed ; 
but the author has not been able to discover the regu- 
lation alluded to in the Metropolitan Building Act. 

If a jury be summoned to decide the question, they 

(^) Martin v. Headon, 85 Law J. Bep., N. S., Ch. 605; L. B., 2 Eq. 
481. 

(/) 18 & 19 Vict. c. 122. 

(^) I/yon V. IHUimore, 14 W. B. 511. See also Beadell v. Perry, 
16 W. B. 120. " He (Stuart, V. C.) understood that rule to be, that 
the height to which a person might raise his premises must be in pro- 
portion as he receded the erection, e, g,, if he raised his wall ten feet he 
must cany it back ten feet.'' 
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onght to judge rather from their own ocular obeervar- 
tion than from the testimony of any witnesses, how- 
ever respectable, of the d^ree of diminution which the 
plaintiff's ancient lights have undergone (A). 

This circumstance seems to have induced TVood^Y • C, 
to refuse to summon a juryinacase where the premises 
no longer existed in their original state. He said, 
'' The benefit of a view, which was also pressed upon 
me, I think is a good deal exaggerated. If the jury 
could have had an opportunity of viewing the premises 
as they existed a year ago, and could be taken to view 
them as they exist now, the view nught be very service- 
able. But as it is, I confess I think that by the view 
the jury is exceedingly likely to be prejudiced; for 
when a jury yiew premises as they are, without the 
slightest knowledge of what they were before, they may 
be influenced by the remark which was pressed upon 
me, but which I think is of no value whatever, namdy, 
why there are plenty of people in London who have 
not so much light as you have " (»)• 

In the case above referred to before Kindersley, Y. C, 
an experiment was tried, while the defendant's intended 
buildings were still unfinished, as to what would be 
the diminution of light on the plaintiff's premises when 
those buildings were completed. Sackcloth was raised 
on poles to the height of the proposed new building, and 
then lowered to the level of the old. The defendant's 
agents, present in the plaintiff's premises at the time of 
the experiments, deposed that they were unable to tell 
the moment of the alteration. The Vice-Chancellor said 

(A) Back V. Stacey, 2 C. & P. 466. 

(i) Dent y. The Auction Mart Compimy, 35 Law J. Bep., N. S.» 
Ch. 566 ; L. R., 2 Eq. 254. 



IN GASES OF ALLEGED INJUBY TO THE BIGfiT. ^33 

this would have been a most satisfactory and conclusiye' 
experiment^ had notice been given of it to the plaintiff, 
and had it been performed in his presence and that of 
scientific witnesses on both sides, and suggested its re- 
petition under those conditions ; but he said, that per- 
formed as it was, and not communicated to the plaintiff, 
an inference un&yourable to the defendants arose ( J)» 

The 42nd section of the 15 & 16 Vict. c. 80, is as 
follows : — ^' It shall be lawful for the said court, or any 
judge thereof, in such ways as they may think fit, to 
Obtain the assistance of accountants, merchants, en- 
gineers, actuaries or other scientific persons, the better 
to enable such court or judge to determine any matter 
at issue in any cause or proceeding, and to act upon the 
certificate of such persons." 

In a late case, on a motion by the plaintifis for an 
interlocutory injunction, the defendants made a cross 
motion for the appointment by the court under this 
section of some proper person to inspect the premises 
of the plaintiffs and the defendants, and to certify the 
state thereof, and what, if anything, ought to be done 
by the defendants in respect of the buildings intended 
to be erected by them, so as to preserve due access of 
light and air to the plaintiffs' premises, and otherwise to 
report upon the same as the court should direct. But 
Wood, y. C, refiised the defendants' motion, saying, 

(J) Shone y. The City of London Beat Property Company, 
abi supra. A discussion arose in this case as to what material ought to 
be used for such an experiment. The Vice-chancellor observed that 
it was of as great importance that the material used should represent 
the colour of the intended building, as that it should be perfectly 
opaque. Of course one containing both qualities would be the best, as 
in that case, where the buildings were to be of a light colour, tarpauling 
covered with sackcloth. 



234 OF THE EVIDENCE AND MEASUBEMENT 

'^ I think I ought to arrive at the hearing of the cause 
before I can appoint any person with such fiinctions as 
now asked. I do not apprehend that it is the course of 
the court, on an interlocutory application, to appoint a 
person with such functions* The meaning of the act 
of parliament^ as I have always read it, is this: — It was 
well known what difficulty the court was constantly 
placed in by the unsatisfactory variance that exists be- 
tween gentlemen of great eminence on both sides upon 
matter of opinion, according to the bias they acquire 
from the instructions they receive ; and therefore the 
court was empowered by this act to call in the as- 
sistance of some person who would enable it, by his 
judgment and views (being an impartial person named 
by the court), to arrive at an impartial conclusion be- 
tween the conflicting parties. I think, in this case, we 
are hardly ripe for that yet. It may be very desirable 
at the hearing of the cause, that the plaintiffii should 
set forth, not only the amount of damage, but the 
amount of inconvenience which they conceive the de- 
fendants ought not to occasion them ; and, on the other 
hand, the defendants may propose a scheme. I shall 
want some competent witnesses on one side, and some 
on the other to determine what is right to be done, and 
then, if there is any difficulty, will be the proper time 
to call in the assistance of a proper person to inform 
the court upon the subject, so as to enable it to decide 
between these conflicting opinions. At present there is 
no issue or controversy raised, and, therefore, I cannot 
send a wild sort of reference to a surveyor, as I should 
not have the advantage even of knowing whether he 
had considered all the matters in question, until the 
witnesses had given their evidence on the one side and 
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on the other ; but when he has had an opportunity of 
forming his opinion upon the subject^ then the judgment 
of such a person will be valuable " (A). 

His Honor's opinion, therefore, appears to be that the 
assistance given by this section is to enable the court 
to decide between the conflicting evidence of witnesses, 
not to supply the place of such evidence. 

The judge ought not to make a personal inspection 
of the premises, but to decide according to the evidence 
produced in court. For his inspection may bring hiin 
to a conclusion opposite to that which is established by 
the evidence, and then his order will on the &ce of it 
appear to be based on evidence requiring an opposite 
conclusion &om that which is embodied in the order (/). 

(*) Stokes V. ITie City Offices Comfpam/y, 11 Jur., N. S. 660. 
(Q Jackson y. The Duke of Newcastle, 33 Law J. Bep., N. S., Gh. 
701 J 4 N. B. 449, per Lord Westbmy, C. 
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I. 

Grant of the Ri^ht to Window Lights. 

This Indenture, made the day of , Between 

A. B. of , of the one part, and C. D. of , of the 

other part : Witnesseth, that in consideration of the sum 
of £ upon the execution of these presents paid by the 

said C. D. to the said A. B. (the receipt of which sum 
of £ the said A. B. doth hereby acknowledge, and from 
the same doth hereby release the said C. D., his heirs, exe- 
cutors, administrators and assigns), He the said A. B. doth 
hereby grant and confirm unto the said C. D., his heirs and 
assigns. Full right to the uninterrupted access and trans- 
mission of light and air to the side of the messuage 
situate on the side of Street, in the city of , 
known as No. in Street aforesaid, and now in the 
occupation of , Over the land of the said A. B., in the 
city of aforesaid, delineated in the [Ist] (a) plan an- 
nexed to these presents, and therein coloured , To have 
and to hold all and singular the said right, easement and 
premises hereinbefore expressed to be hereby granted. Unto 
AND TO THE USE of the Said C. D., his heirs and assigns, 
owners of the said messuage, to the end and intent that the 
same may become an easement appurtenant to the said mes- 
suage [under and subject to the provisoes and conditions 
hereinafter contained] (a); And the said A. B. doth hereby, 

(a) The words between brackets are to be inserted if it be intended to 
introduce a proviso restricting the right granted to the existing windows 
of the house. 
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fi>r himself, his heirs, executors and administrators^ covenant 
with the said C. D., his heirs and assigns, owners of the said 
■wtMiage, that notwithstanding anything by him the said 
A. B. done or knowingly suffered, he the said A. B. now 
hath full power to grant and confirm all and singular the 
premises hereinbefore expressed to be hereby granted to 
the use of the said C. D., his heirs and assigns; And that 
he the said A. B. and his heirs, and every person lawfully or 
equitably claiming through or in trust for him, will at all 
times, at the cost of the said C. D., his heirs or assigns, 
execute and do every such lawful assurance and thing for 
further or more perfectly assuring, granting and confirming 
the said right and easement hereinbefore expressed to be 
hereby granted unto and to the use of the said C. D., his 
heirs and assigns, owners of the said messuage, as by him or 
them shall be reasonably required ; And the said A. B. doth 
hereby, for himself, his heirs and assigns, owners of the said 
land over which the said easement has been hereinbefore ex* 
pressed to be hereby granted, to the intent that such covenant 
may be binding on the owner of the said land for the time 
being, covenant with the said C. D., his heirs and assigns^ 
owners of the said messuage, that he the said A. B., or any 
person lawfully or equitably claiming through or in trust for 
him any interest in the said land, will not at any time do or 
permit to be done upon the said land any act or thing whereby 
the access of light and air to the said side of the said 

messuage may in any way be obstructed or diminished (6). 

In WITNESJ9, &c. 

(6) These covenants are framed on the assumption thai the vendee 
has acquired by purchase the land over which the easement is granted. 
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IL 

Proviso restricting the Grant to Windows existing at the Time 

of the Grant. 

Provided always, and it is hereby agreed and declared, that 
such uninterrupted access of light and air to the said 
side of the said messuage over the said lands of the said A. B., 
shall be had and enjoyed only through or by means of such 
windows as are now existing in the said side of the said 

messuage, and which are delineated in the second plan hereto 
annexed, or (in case the said messuage be rebuilt or another 
messuage be erected in its place) through or by means of 
windows containing an area of not more than square 

feet (c), and placed as nearly as possible in the position of the 
now existing windows ; And that if any other or additional 
window or windows be made or opened, or any existing 
window or windows be altered or enlarged in the said 
side of the said messuage, without the consent in writing of 
the said A. B., his heirs or assigns, owners of the said lands 
over which the said right or easement has been hereinbefore 
granted, then and in that case all right to the uninterrupted 
access of light and air to the said side of the said mes- 

suage over the said lands^ either under this present indenture 
or under any privilege or statutory right acquired by lapse of 
time, shall immediately cease and determine ; And that no 
lapse of time shall operate so as to confer any privilege or 
statutory right to the uninterrupted access of light and air to 
the said side of the said messuage over the said lands, 

through or by means of any other or additional window or 
windows, or through or by means of any existing window or 
windows that may be altered or enlarged in the said side 
of the said messuage. 

(e) The area of the existing windows. 
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III. 

Agreement that ike access of Light is emjoyed only by Consent, 
and shall not confer any Right to Window Lights. 

Articles of aorebment, made and entered into the day 
of 9 Between A. B. of , of the one fNurt, and C. D. 
of » of the other part : It is hereby A0REED9 and the 

said A. B. doth hereby acknowledge, that the access of light 
and air to the side of the messuage situate on the 

side of Street, in the city of , known as No. in 

Street aforesaid, and now in the occupation of , over 
land the property of the said C. D., is had and enjoyed solely 
by the consent and sufferance of the said C. D. ; And that, 
when the access and use of light to and for the said messuage 
over the said land shall have been actually enjoyed therewith 
for the full period of twenty years without interruption, the 
right thereto shall not be deemed absolute and indefeasible; 
And that no continuance of such access of light and air to 
the said side of the said messuage over the said land 

shall operate so as to confer any privilege or statutory right 
thereto. 

In witness, &c. 



IV. 

Licence from the Owner of the dominant to the Owner of the 
servient Tenement to erect a Houses notwithstanding it may 
infringe his Right to Window Lights. 

Know all men bt these presents, that I, A. B. of , do 
hereby give full licence and liberty unto C. D. of , to 

erect and build upon the site of his messuage, situate on the 

side of Street, in the city of , known as No, 
Street aforesaid, and now in the occupation of , a house 

of the height and dimensions specified and delineated in the 
plan drawn in the margin of these presents, notwithstanding 
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that such house may interfere with the light and air, to the 
uninterrupted transmission of which to the messuage on the 
side of Street aforesaid, known as No. Street 

aforesaid, and now in the occupation of , over the site of 
the said intended house, I, the said A. B., am entitled. 
In witness, &c. (d), 

{d) This licence is intended for the common case of the erection of a 
new and enlarged house on the site of a former house. It will of course 
be easy to adapt it to slightly different cases, e,g., the enlargement of an 
existing house, or the erection of a house where none previously stood 
This licence operates as evidence of the intention of the owner of the 
dominant tenement to abandon his right to window lights to the extent 
to which it will be interfered with by the building for the erection of 
which licence is given, and need not be by deed (vide page 108). If, 
however, it be intended to confer a right to window lights on the new 
building, such a licence will not be sufiBcient, and there must be a grant 
under seal. In that case the leave given, to erect the building not- 
withstanding its interfering with the previous right to window lights 
enjoyed by the grantor's tenement, will be best introduced in a recital. 
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ABATEMENT, 

remedy by, 178, et tea. 

Vide ** Window Lights, Right to. Injury to, Remedy by Abate- 
ment." 

ABANDONMENT, 

loss of the right to window lights by, 101. 

is a question of intention, 102. 

a parol licence may be incontrovertible evidence of, 108, 136. 

ACQUIESCENCE, 

the effect of, 43. 

tacit, will not bind in the case of window lights, 45/ 
in the infringement of a plan for the common benefit, 159. 
in breaches of covenant, 167. 

and delay, a stronger case of, must be made at the hearing than on 
an interlocutory application, 207* 

ACTION AT LAW, 

remedy by, 179, et eeq. 

Fide ** Right to Window Lights, Injury to, Remedy by Action at 
Law." 

AD MISERICORDIAM, 
argument, 209. 

AGREEMENT, 

origin of the right by express, 39. 
implied, 48. 
Vide " Window Lights, Right to. Origin of." 

AIR, 

a ret eommuniSf 1. 

right to receive free from pollution, 12. 
the custom of London did not apply to, 36. 
claim to free passage of to a windmill, 36. 

ALLOTTEES, 

of building society, 171. 

M2 
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ALTERATION, 
the effect of. 111. 

summary of the decisions as to, 11 2. 
principle now settled by T<^ing y. /okm, 130. 

ASSIZE OF NUISANCE, 179. 



BENEFICIALLY, 
meaning of, 99. 

BLINDS, 

▼enetian, 99. 

BULLEN & LEAKE ON PLEADING, 188. 

BUSINESS, 

existing or future to be considered with regard to the extent of the 
right, 89. 



CESSER, 

for twenty years not necessary to constitute abandonment, 102. 

CHAMBERS, 

position of owners of, 26. 

CODE CIVIL, 

citations from, 4, 8, 23, 49. 

COKE, LORD, 

his account of the remedies for a private nuisance, 175. 

COMFORT, 

what interference with is an infringement of legal rights, 78, 79. 

CONFUSION, 

servitudes extinguished by, 140. 

CONSENT IN WRITING, 26. 

CONTRACTORS AND EMPLOYERS, 

respective liability of, 182. 

CONVENIENCE, 
question of, 207. 

COVENANTS, 

the burden of, does not at law run with the land, 6, 141. 
may operate as a grant, 46. 

no express, to secure the right to window lights, 49. 
their place how supplied, 47. 
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COVENANTS, SPECIAL, 

eigoyment of the right to window lights under, 141 
at law, 142. 

by the help of a court of equity, 145. 
not hastily inferred, nor their operation extended, 153. 

nor their terms strained, 154. 
where a cotirt of equity will not interfere to enforce because of the 
alteration of the character of adjoining land, 156. 
because of the deviation from a plan for a common benefit, 159. 
because of delay, 167. 
but not because of slight breaches of, 161. 

even by the person seeking to enforce them, 164. 
nor where they do not really form part of a common plan, 165. 
nor because of a provision for liquidated damages, 169. 
the same degree of injury not necessary to obtain the aid of 
the court to enforce, as to maintain a suit for the obstruction 
of window lights, 169. 
parties to suits to enforce, 170. 

a right to window lights acquired under, may continue when the 
covenants have expired, 171. 

CUSTOM OF LONDON, 32. 

does not prevent the acquisition of the statutory right, 35. 
inference from this, 83, 86. 

CUSTOM OF YORK, 82, 34. 

DAMAGES, 

liquidated, 169. 

nominal, 181. 

when an insufficient compensation, 195. 

when a sufficient compensation, 201. 

power of courts of equity to award, 217* 

DEFENCES, 

what are not, 97, 209, et seq. 

DELAY, 

effect of, 167. 

DESTRUCTION, 

of the dominant tenement, 132. 

DESTINATION DU PERE DE FAMILLE. Fide " Pere de 
Famille." 

DIGEST. 

citations from, 72, 73, 140. 

DISPOSITION OF THE OWNER OF TWO TENEMENTS, 73. 

DOMINANT TENEMENT, 7. 

DRAIN, 

use of in excess, 116. 

m3 



246 

EASEMENT, 

definitioD ot, 6. 

affirmaUfe sod negative, 7. 

cootinttous and diicontiniiooiv 7, 72. 

apparent, 23, 71. 

an incorporeal right, 8. 

to what appurtenant, 8. 

can at law be created only by an instniment under seal, S9. 

created tU novo by reason of iti necearity, 66^ 

can a person rary his mode of exercising, 114. 

EQUITABLE PLEAS, 1S7, 183. 

EQUITY, INTERPOSITION OF, 

when one owner has by his conduct induced anodier to incnr 

expense, 43, 138. 
to enforce covenants, 141. 

not running with the land, 145. 
to protect a purchaser lor value, 142. 

EQUITY, 

remedy by suit in, 187, et seq. 

Vide ** Window Lights, Eight to, Injury to. Remedy by Suit in 
Equity." 



EVIDENCE, 227. 

EXPERIMENT, 

as to diminution of light, 232. 

EXTENT, 

of the right to window lights, 75, et geq. 

Vide " Window Lights, Right to. Extent of the. 



FORFEITURE, 

none of the right to window lights by opening new windows, 123, 
128. 



GALE, Mr., 

opinion of, as to the acquisition of the right to window lights by im« 
plied agreement, 48. 
as to the effect of the reservation of a quasi dominant tene- 
ment, 55, 
that the acquisition by occupancy is a branch of the acquisi- 
tion by implied grant, 74. 

GRANT, 

the proper mode of creating an easement, 39. 

no particular form of words requisite to constitute a, 76. 

express, of the ri^ht to window lights is not found in practice, 47. 

implied, of the right to window lights, 48. 
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IMPROVEMENT, 

not to be made at the expense of others, 84. 

INCORPOREAL THING, 

to what it can be appurtenant, 8* 

INJUNCTION, 

interlocutory, 168, 206. 
granted by courts of law, 183. 
mandatory, 186, 198, 208. 
form of order when granted, 215. 

INSPECTION, 

by a person appointed by the court, 233. 
by the judge, 235. 

INSTANCES, 

where a court of equity has or has not thought proper to interfere, 
211, et teq. 

INTERLOCUTORY. Fide " Injunction." 

INTERMEDIATE WINDOW, 118. 

INTERRUPTION, 27. 

payment of rent is not, 28. 

must be acquiesced in for a year, 20. 



JURY, 

how their opinion should be formed, 231. 



LICENCE, PAROL. Hde " Parol Licence." 

LIGHT, 

a res communist 1. 

claim to, not in respect of a building, 36. 

LIQUIDATED DAMAGES, 
effect of a provision for, 169. 

LOCAL USAGE OR CUSTOM, 32. 

LOSS OF THE RIGHT TO WINDOW LIGHTS. Vide ** Window 
Lights, Right to, Loss of the." 



MALTHOUSE CASES, 96. 
MANDATORY. Fide *' Injunction." 
MATERIALITY, 119. 129, 168. 
MEASUREMENTS, 227. 
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MEMORY, 

commencement of legal, 16. 

MODELS, 280. 



NEC VI, NEC CLAM, NEC PRECARIO, 21, 28. 

NUISANCE, PRIVATE, 

may be remedied by abatement, 178. 

Lord Coke's account of the remedies for, 1 75, 

by acts of commission or by acts of omission, 176. 

principles on which courts of equity act in cases of, 188. 



OBSTRUCTION, 

of ancient lights, whether permitted where requisite to the obstruc- 
tion of new windows, 111, 116, 124, 180. 

to altered windows not a proof of the infringement of the pre-ex- 
isting restraint, 180. 

how measured, 280. 

OCCUPANCY, 

acquisition of the right to window lights by, 14. 

now a matter ^urM patititi, 22. 

formerly considered a branch of the acquisition by implied grant, 78. 

ORDER, 

form of, 214. 



PAROL LICENCE, 

can an easement be created by, 89. 
the right to window lights may be extinguished by, 42. 
may be incontrovertible evidence of an intention to abandon the 
right, 108, 136. 

PERE DE FAMILLE, DESTINATION DU, 49. 
derived from a fiction, 62. 
where not a fiction, 71. 

PLANS, 

duty to inspect, 186. 

the exhibition of, does not amount to an engagement, 158. 

PLEADINGS, 

at law, form of, 188. 

in equity, need not set out the plaintiff's title in detail, 206. 

POSSESSION, UNITY OF. Vide « Unity of Possession." 

PRESCRIPTION, 15. 
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PRESUMPTION, 

of a grant from twenty years' enjoyment, 18. 
how excluded, 19. 

PRIVACY, 

no legal remedy for the infringement of, 3, 124. 
French law as to, 4. 

PRIVATION OF LIGHT, 

what will be ground for an action, 76. 

for the interference of a court of equity, 195. 

PROFIT A PRENDRE, 7. 

PROSPECT, 

no easement of, 9. 

PURCHASER FOR VALUE, 142-. 



QUASI EASEMENT, 53. 
QUOD PERMITTAT. 179. 



RELEASE, 

express, of the right to window lights must be by deed, 135. 

REMEDIES, 

for injury to the right to window lights. Kide *' Window Lights, 
Right to, Remedies for Injury to." 

RENT, 

easement subject to, 27. 

RESERVATION, 

no implied of a quasi easement, 65, 

RESTRAINT, 

on the owner of a servient tenement, the nature of, 5. 

is definite, and not affected by the opening of a new window, 130. 

none on the purchaser of a quasi-servient tenement, 55. 

REVERSION, 

liability of the purchaser of, 182. 

REVERSIONER, 

his means of preventing the acquisition of the right to window 

lights, 24. 
his first action should be for nominal damages, 181. 
and tenant are both entitled to damages for injury to the right to 
window lights, 180. 

can both claim the protection of a court of equity, 204. 
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SCREEN OF GLASS, 210, 218. 

SERVIENT TENEMENT, 7. 

SERVITUDE, 7. 
apparent, 28. 
rural and urban, 86. 

SEVERANCE, 

of two tenements, 48, 65, 

SIMULTANEOUS SALE, 54, 78. 

SKY AREA, 

how estimated, 229. 

STATUTES CITED— 
8 Edw. 1, C29..16. 
21 Jac. 1, c. 16 (Limitations), 17. 
2 Gea 1, c. 18 (Custom of London), 84. 

14 Geo. 8, c. 78 (Building Act), s. 48.. 211. 
66 Geo. 8,0. 147* •20. 

2 & 8 WiU. 4, c. 71 (Prescription Act), 21, 24, 69, 73, 127. 

s. 1..27. 

s. 2. . 2o, 81. 

S.3..28, 24, 80,82, 124. 

s.4..27,29, 30. 
8 & 4 WUl. 4, c. 27, s. 86. .179. 

15 ft 16 Vict c. 80, s. 42 . . 288. 

16 & 16 Vict. c. 86 (Improvement of Jurisdiction of Equity Act), 
189. 

17 & 18 Vict. c. 125 (Common Law Procedure Act, 1864), 181. 

s. 79.. 184. 

s. 88.. 137, 188. 

18 & 19 Vict. c. 122 (Metropolitan Building Act), 281. 

S. Aiv . . tlo. 

19 8r 20 Vict c. 94 (Custom of London), 34. 

21 & 22 Vict c. 27 (Chancery Amendment Act), 189, 201, 217. 
26 & 26 Vict c 42 (Chancery Regulation Act), 190, 221, 222, 226. 

s. 2 . . 228. 

s. 4..226. 

SUBSTANTIAL INJURY, 168. 

SUPPORT, 

right to, not lost, 68. 
is a natural right, 69. 

SUSPENSE, 

Lord Coke's account of, 138. 
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TENANT, 

entitled to damages for an injury to the right to window lights, 180. 

at will held entiUed to damages, 180. 

from year to year protected by a court of equity, 204. 

TENEMENTS, 

dominant and servient, 7. 

mutually dependent, 65. 

effect of unity of possession of, 137, et seq. 

TOWN AND COUNTRY, 81. 

UNITY OF POSSESSION, 

does not destroy an easement of necessity, 67, 140. 

destroys the right to window lights, 137. 

if the estate of the common owner in the two tenements be equally 

high and perdurable, 188. 
unity of seisin is sufficient to constitute, 139. 

but not the momentary seisin of a relessee to uses, 139. 

VIEW, 

from the outside of objects within a window, 10. 
the benefit of a, 232. 



WAY OF NECESSITY, 67. 

WEST END OF LONDON, 

the effect of covenants in leases at, 171. 

WINDMILL, 

claim of free passage of air to, 37. 

WINDOWS, 

alteration and enlargement of, 111, 131. 
intermediate, 118. 

WINDOW LIGHTS, THE RIGHT TO, 
nature of, 1. 

an easement, 7* 
acquisition of, 14. 

(1) by occupancy, 14. 

now matter jum positivi, 22. 
absolute and indefeasible, 24. 
conditions for, 25. 

(2) by express agreement, 39. 

(3) by implied agreement, 48. 

(a) arising from the principle that a grantor cannot dero- 

gate from his grant, 50. 

(b) arising from the disposition of the owner of two tene- 
ments, 68. 
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WINDOW LIGHTS, THE RIGHT TO^amtmmed, 
extent of, 75. 

11 there any difference between town ind ooantry, 81. 

result of the decitiom, 88. 
it it to be confined to the extent sufficient for the existing 
btttinen, or enlarged to that sufficient for any future bosi* 
ness, 89. 
result of the decisions, 94. 
restrictions on, suggested but not allowed, 97. 

loss of, 101. 

(1) by abandonment, 101. 

may take place in less than twenty years, 102. 

is a question of intention, 102. 

time is only one element from which this may be inferred, 

106. 
psrol licence may be incontro?ertible evidence of, 108. 
alteration, effect of, 111. 

summary of the decisions on this point, 112. 

principle now settled by TapUngY. Jones, 130. 
destruction of the dominant tenement, effect of, 132. 

(2) by express release, 135. 

must be by deed, 185. 

(8) by unity of possession, 137* 

the estate of the common owner in both tenements most 
. be equally high and perdurable, 138. 

enjoyment of, under special covenants, 141. 

remedies for injury to, 173. 

(1) by abatement, 173. 

must not be exercised when any person is in the house, 
177. 
nor before the completion of the nuisance, 178. 
now of no practical use, 179. 

(2) by action at law, 179. 

ancient forms of action, 179. 
action on the case now the proper form, 180. 
who may bring the action, 180. 
against whom it may be brought, 181. 
equitable pleadings in, 183. 
injunction granted in, 184. 
requisites for this, 185. 

(3) by suit in equity, 187. 

early instances of, 187. 
jurisdiction gradually enlarged, 188. 
extended by recent statutes, 189. 

a court of equity will interfere to protect the right where 
a court of law would give substantial damages, 195. 
and simply on the ground of damage to property, 
195. 
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WINDOW LIGHTS, THE RIGHT TO-^ontinued. 
remedies for injury to — continued. 
(3) by suit in equity — continued. 
mandatory injunction, 198. 

may be granted where the injury is complete before 

bill filed, 199. 
only in very serious cases, 201. 

especially since 21 & 22 Vict. c. 27. .201. 
reversioner and occupier may both sue, 204. 
shortness of the interest of the occupier and shortness of 
the future existence of the tenement distinguished, 205. 
interlocutory injunction, 206. 

question of convenience and acquiescence as an argu- 
ment upon an application for, 207. 
mandatory injunction, whether granted upon an appli- 
cation for, 208. 
what are not defences, 209. 

instances where the court has or has not interfered, 211. 
form of order, 214. 
power to award damages, 217. 
when exercised, 217, 222. 

may be exercised or not at the discretion of the 
court, 221. 
effect of 25 & 26 Vict. c. 42, on the jurisdiction of the 
court, 228. 
evidence and measurements in cases of alleged injury to 227. 

WRITING, 

consent in, 26. 
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OOOTB'S «r TRISTBAM'S PBOBATB PKACnCE.-5tli Edtt. I 

THE PRACTICE of the COURT of PROBATE in . 
Common Form Businets. By Hemrt Cuarlbs Coots, F.S.A., I 
Proctor in Docton' Commont, &c., &c« Also a Treatise on tbe 
Practice of the Court in Contentious Business, by Thomas H. 
TaisTEAif , D.C L., Adfocate in Doctors' Commons, and of tbe loner 
Temple. Fifth Edition, with great Additions, and iucluding all the 
Statutes, Rules, Orders, &c., to the present time ; together with i 
Collection of Original Forms and Bills of CoaU. 8vo. 24f . cloth. 



" A fifth aditlon in to short a time is m 
success that few law books can boast, 
and it is well desenred. Mr. Coote as a 
proctor possesses that intimate acquaint- 
ance with the minutiae of practice which 
experience only can supply, and Dr. 
Tristram's education as an adrocate 
enables him to treat of the Jurisdiction 
of the Probate Court, the law which it 
administers, and the principles esta- 
blished for the administration of that 
law, with a masterjr of his subject that 
has made this production of the united 
labours of two such competent men the 
accepted text book of the Probate Court. 
Having noticed its successiTe editions 
as they appearod, it remains only to say 
that it brings down the statutes and 
cas«s to the present iimt,"— Lam Timet 
on the 5th BdUion, 

*' The profession will be glad to wel- 
come the publication of this most vahi- 
able work. When the monopoly which 
the proctors and advocates enjoyed in 
Doctors Commons was abolished, and 
the practice In probates and letters of 
administration was thrown open to the 
general profession, the uninitiated de- 
rived greater benefit and instruction 



from this book than from any otber 
which was published for their guiduoe. 
It has become an acknowledged neea- 
sity in the library of every practitioner. 
Since the publication of the last edU»o 
new rules have been promulgated for 
the Court of Probate, other regulstioni 
have been made by acta of parlismnt 
and an order in council, and thepnrtKe 
of the Court has in acme respects beea 
altend and fettled. These ctaanga 
have been attended to. A moie aseiu 
book than this we do not know, and ve 
need not say mora than that ia tbii 
edition the authors have done sU a 
their power to taicreaae iU utility »° 
secun its completeness." — LawMafi- 
zint and Review. ^. 

"We must not omit to piaite the 
complete character of the ^PP^^^' 
which, occupying m<ne than hiif »^ 
whole work, presenta us with tbe it^ 
tutes, the orders in council, rales m 
fees, tables of cosU and forms, m 
leaves nothing to be desired by (« 
proctor or solicitor either in the routioe 
of common form or in the stsges oi 
suita."— £afl(F Journal ontheSth S^i»i^' 



** Among other matters discussed are 
the rights of property on the sea shore ; 
navigable and private rivers; the duties 
of mine owners with regard to bound- 
aries; the righU and liabilities of 
landlords and tenants as to fences, 
hedges and ditches, and the liability to 
make and repair the aame ; the duty to 
fence land a^loinlng roads ; the law re- 



HUNT ON BOUNDARIES AND FENCES. 

THE LAW RELATING TO BOUNDARIES AND 
FENCES. By Arthur Joseph Hunt, of the Inner Temple, Esq-i 
Barrister at Law. Post Svo. 9s. cloth. 



Uting to trees and hedges on tbe booJ"'' 
aries of property, ftc. The second cwp- 
ter of Mr. Hunt's work, #hlcb relatej 
to fences generally, is especially ^om^ 
of perusal, as cases are repeatedly ^ 
ing between adjoining proprietors. T-?^ 
much praise cannot be givea to toe 
modesty of an author, who, followiog 
the example of early text wjitea, cob- 



MESSRS. BUTTERWORTHy 7, FLEET STREET, E.G. 5 



Hunt oo Boundaries sad Tcneeu— continued. 



■tracts his work on the lo called utter- 
ances of the Judges, and does not, like 
some writers, place too much reliance 
upon his own ipse dixit. With these 
remarks we take leave of Mr. Hunt's 
book, recommending it as a work con- 
taining a great de^ of information in a 
small compass, and one on which no 
small amount of time, labour and re- 
search must necessarily have bten be- 
stowed." — Law Time$. 

** Mr. Hunt has done good service by 
collecting and arranging, in a clear and 
convenient manner, a large amount of 
information which lies scattered through 
the old text books, the reports and the 
statutes, and to which there has hitherto 
been no clue. Mr. Hunt appears to 
have ransacked the American as well as 
the English treatises and reports: bat 
his work is not a mere compilation : he 



has inrestigated for himself and stated 
tbe results concisely and clearly." — 
Jurist. 

"The law of boundaries and fences, 
is, in the work before us, treated with 
great ability, and as the language is 
clear, and, as far as may be, free from 
technicalities, it will be found useful 
beyond the limits of the legal pro- 
fession." — Athenaum. 

"This is a very useAil work as a 
common place book on the subject of 
which it treats."— £aw Magazine. 

*' This is a concise and well- written 
book on a small but not unimportant 
subject, and displays considerable care 
both in arrangement and detail. !t will 
be seen that the author very carefully 
and completely dissects his subject, and 
then very succinctly treats of the parts." 
^^clicitor^ Journal, 



ROUSB'8 COPVHOLB BNFRANCHISEMBlffT MANXTAL^ 

Third Edition. 

The COPYHOLD ENFRANCHISEMENT MANUAL; 

enlarged, and treating the subject in the Legal, Practical and Mathe- 
matical Points of View ; giving numerous Forms, Rules, Tables and 
Instructions for Calculating the Values of the Lord's Rights ; Sugges- 
tions to Lords' Stewards, and Copyholders, protective of their several 
Interests, and to Valuers in performance of their Duties ; and inclu- 
ding the Act of 1858, and Proceedings in Enfranchisement under it. 
By RoLL4 Rouse, Esq., of the Middle Temple, Barrister at Law. 
Third Edition, much enlarged. 12mo. lOf. 6d, cloth. 



" Tills new edition follows the plan of 
its predecessor, adopting a fivefold divi- 
sion:— 1. The Law. 2. The Practice, 
with Practical Suggestions to Lords, 
Stewards and Copyholdefw. S. The Ma- 
thematical consideration of the Subject 
in all its DeUik. with Rules, Tables and 
Examples. 4. Fonns. 5. The Statutes, 
with Notes. Of these, we can only re- 
peat what we have said before, that they 
exhaust the subject ; they give to the 

Eractltionerall the materials required by 
im to conduct the enfranchisement of 
a copyhold, whether voluntary or com- 
pulsory.** — Law Timet. 

** When we consider what favor Mr. 
Rouse's Practical Man and Practical 
Conveyancer liave found with the pro- 



fession, we feel sure the legal world will 
greet with pleasure a new and improved 
edition of his copyhold manual. The 
third edition of that work is before us. 
It is a work of great practical value, 
suitable to lawyers and laymen. We 
can freely and heartily recommend this 
volume to the practitioner, the steward 
and the copyholder.'* — Law Magazine. 

** Now, however, thatcopyhold tenures 
are being frequently converted into free- 
holds, Mr. Rouae's treatise wUJ doubtless 
be productive of very extensive benefit ; 
for it seems to us to have been very care- 
fully prepared, exceedingly well com- 
.posed and written, and to indicate much 
experience in copyhold law on the part 
of the author." — Solicitor^ Journal, 



10 LAW WORKS PUBLISHBD BT ' 

BAViS'S oouirrr courts bquitabxa jurxsbxctioh. 

THE ACT to CONFER on the COUNTY COURTS 
a LIMITED JURISDICTION m EQUITY, 28 & 29 Vict.cap.99, 
with the New Rules, and the Forms and Costs of Proceedings; alao 
Introductory Chapters^ copious Notes and a full Index. By Jamks 
Edward Datis, Esq., of the Middle Temple, Barrister at Law. 
Royal 12mo. 6f. cloth. 

** W« etm cooAdcntly reeommcod Uus dictioo of tht Covstr C-oarts tsthebcK 
book hf Mr. DoTitoo Um Eauiublo J«ii«- wUdi wo kavo 



BAVXS'S COUMTy COURTS PRAOTXCB AMD BVZBBNCB.- 

Tkird BditUm. 

A MANUAL of the PRACTICE and EVIDENCE m 

ACTIONS and other PROCEEDINGS in the COUNTY COURTS, 

including the PRACTICE IN BANKRUPTCY, with an Appendii 

of Statutes and Rules. By James Edward Datis, of the Middle 

Temple, Esq., Barrister at Law. Third Edition, considerably enlarged. 

One thick volume. Royal 12mo. 28s. cloth. 

*»* This ii the only Wort an the Ontn^ Cemit vhid» ffives Form* qf FtetinU andtrtm 
fuUy €if the Lmte and Evidence in Attiont and other Froeeedinge in Aese Court'' 



FroiBthoX«v Time*. 

** A new rditioD attrtts the contiQaed tains tlie inform&tioa they want, wfaich 

confidence of Uie Profenion in Mr Dsvto cannot bo said of all books of practict, 

M a guide to the Practice of the Couotj whose error it often is, that the wricm 

Courts. From a humble beginniug it has assume too much knowledge on the ^ 

grown into a very ponderous volume. of their readers^ and omit insiructioDS io 

But its growth has been only concurrent cooimoa things. Every practitioofT bu 

with the expansion of the tribunal whose found that it is on poiuts of practicr. 

manifold jurisdictions itdcacribes. Almost apparently the most ordinarj^tbat he most 

every year has added something to the needs information. He cau solve a diS)* 

work of the Couuty Courts. Thus it is cult question in commercial or real pio- 

that tlie bulk of his book has unavoidably perty law^ but is pusaled about ■ fonn io 

swollen. Whether anew jurisdiction has every-day use A book of practice shoolil 

brought much, little^ or no business, there assume that those who consult it rtnton 

it must be, set down fully in Mr. Davis's to be instructed upon tlie entire proce«<l' 

pages, with all necessary forms for pme- logs, from the first step to the dose, vii 

tice, and full instructions to the court and every form to be used, however farai'"' 

to the practitioner what is to be done, and it may be thought, should be given i»*^ 

ham it is to be done, when a case comes Imjo, with minutest directions i^ ^ 

before them. practitioner is to do, wAcn to do it, *■><' 

**■ It was because these instructions hom to do it. This has been Mr. Dtvis'> 

were so full and accurate that Mr. Davis design in his Prwtieeofthe Cowvtf C(nffU, 

succeeded in so easily establishing his and three editions prove with what success 

work as tM* Practice of the County Courts, he has accomplished that design. There 

and in maintaining the position he had is another feature of this work. Besides 

won. All who have used it speak well the practice, it contains a complete trea- 

of it. They say they can readily find tise on evidence In the County ConrtS/ 

what they want, and, better still, it con- after the manner of Selwyn*s Kisi Friu>- 
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Davis's County Gonrtm— continued. 

From the Lmtt T(m«#— contioaed. 



Each of the subjects of litigation ordina- 
rily brought before Uie courts is sepa- 
rately treated, and the iaw minutely 
stated, with tlie evidence required to sus- 
tain or to defend tlie action. Thus, all 
tliat can be wanted in couit is contained 



under one cover, greatly to the saving of 
time and temper in laborious search. 

** It is undoubtedly the best book on 
the Practice of the County Courts, and 
tlie appearance of a third edition proves 
that such is the opinion of tlte Profession." 



From the Law MagtatUt. 



** Tliis is the third edition of a text- 
book which is well known in both branches 
of the Legal Profession. From a small 
beginning it has gradually grown into a 
bulky volume of 889 pages, and now con- 
tains an inezhaufttive exposition of the 
Law and Practice relating to the County 
Courts. The second part of this manual 
contains a valuable digest of the Law of 
Evidence, as applicable to the Flrocedure 



of the County Courts. In this particular 
it certainly excels all the other text-books 
on the subject. The importance of this 
part of the work cannot be too higlily 
estimated. The chapters on the County 
Court Practice in Bankruptcy display the 
usual care and ability of the author, and 
give a completeness to a work which has 
hitherto been deservedly popular in the 
Profession." 



From the Solieitor*' Journml. 



" This b a greatly enlarged edition of 
Davis^s County Court Practice, a work 
well enough known to need no intra* 
d action to the legal public, oral any rate 
to that portion thereof which is concerned 
with proceedings in the County Courts, 
llie edition before ui follows in its main 



features the second edition of the book, 
but it is to that second edition as the fulU 
blown rose to the bud, not merely in 
quantity but in quality. We can safely 
and heartily recommend the book for the 
perusal of all intending practitioners in 
any County Court." 



INaRAM ON COMPBKSATZON FOB LANDS, See. 

COMPENSATION TO LAND AND HOUSE 
OWNERS : being a Treatise on the Law of the Compensation for In- 
terests in Lands, &c. payable by Railway and other Public Companies; 
with an Appendix of Forms and Statutes. By Thomas Dunbar 
Imoraic, of Lincoln's Inn, Esq., Barrister at Law. Post 8vo. 10$. cloth. 

'* Whether for companies taking land or 
holding it, Mr. logram's Tolame wilt be a 
welcome fpiide. With this in his hand the 
legal adviser of a company, or of an owner 
and occupier whose property is taken, and 
who demands compensation for it, cannot 
fail to perform hfs duty rightly."— Xa« 



Timtt 

** We can safely recommend this small 
volume of Mr. Ingram*s as a safe reliable 
mentor on every suhiect connected with 
railway compensatioD.'^—^«««e/'M« World. 

*' It is lucid, painstaking, and complete, 
and will be found a work of great practical 
vAlue.**— Montinj Adveriistr. 

** The result is before us in a condensed 
and perspicuous form, and Mr. Ingram, in 
producing this very useful book at this 



particular time, has performed a service 
which will, we donbt not, be appreciated 
alike by the public and the legal pro- 
fession.*'— ^aaiMrtf. 

** The task which Mr. Ingram has had to 
perform most have involved the expendi- 
ture of much timej labour and research. 
He has brought to it the requisite ability, 
a knowledge of his subject, and copious 
command of materials, and the result is a 
work of genuine utility to the public and 
to the legal profession.*' — ^ijtpiKi' and 
3f0remniil0 Gazettt. 

** His explanations are clear and accurate, 
and he constantly endeavours not only to 
state the effect of the law which he is 
enunciating, but also to show the principle 
upon which it tvtXz.^—Athtnmtm. 



WXZiXiB ON EVIDBNGB.— Fourth Bditton. 

AN ESSAY on the PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by numerous Cases. By the late 
William Wills, Esq. Fourth Edition. Edited by his Son, Alfred 
Wills, Esq., Barrister at Law. 8vo. 10«. cloth. 
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BARRY'S FRAOTIOB OF CONVBYANCXNG. 

A TREATISE on the PRACTICE of CONVEY- 
ANCING. By W. Whittaker Barrt, Esj., of Lincoln's Inn, Bar- 
Hster-at-Law, late bolder of the Studentship of the Inns of Court, 
and Author of " The Statutory Jurisdiction of the Court of Chancery 
8vo. 18s. cloth. 

Contents. 



»f 



Chap. I. Abstracti of Title.— Chap. i. Agreements.— Chap. 8. Fartlculan asd 
Conditions of Sale.— Chap. 4. Copyholds.— Chap. 5. Covenants.— Chap. 6. 
Creditors' Deeds and Arrangements —Chap. 7. Preparation of Deeds. — Chap. 8. 
On Evidence. — Chap. 9. Leases. — Chap. 10. Mortgages. — Chap. II. Partner- 
ship Deeds and Arrangements. — Chap. 12. Sales and Purchases. ^Crap. IS. 
SettlemenU.— Chap. 14. Wills.— Chap. 15. The Land Registry Act, 25 ft 26 
Vict. c. 53.— Chap. 16. The Act for obtaining a Declantioo of Title, 25 ft 26 
Vict. c. 67. — Ikdex. 



" This trea(i»e supplies a want which 
h«s long been felt. There has been no 
treatise ou tlie practice of conveyancing 
issued for a long time past that is ade- 
quate for the preseut requirements. Mr. 
Barry's worlt is essentially what it pro- 
fesses to be, a treatise on the practice of 
coDveyancing, in which the theoretical 
rules of real property law are referred to 
only for the puipose of elucidating the 
prHCtice. llie opeuiog chapter on ab- 
stiMCts is a very good one, and goes at 
ouco M medias res, discussing the very 
cenire of practical difficulties, the pre- 
paration of abstracts. Tlie solicitor will 
find iu this chapter a very excellent col- 
lection of useful suggestions. The chap- 
ter on pHrticulars and condiiions of sale 
is wiitten in Mr. Barry's happiest tone. 
His observations on copyholds are very 
judicious and useful. The chapter ou 
leasps abounds withexcelleutsuggestions, 
which are the more valuable as good pre- 
cedeuts for leases are as rare as good 
precedents for agreements. After treat- 
ing of partuership deeds and arrange- 
ments, and sales and purchases, Mr. 
Barry gives an excellent chapter on 
settlements. Mr. Barry appears to have 
a very accurate insight Into the practice 
in every department of our real property 
system. Although we cannot boast, like 
Duval, of having ever read abstracts of 
title with pleasure, we have certainly 
read Mr. Barry's chapter on abstracts, and 
Qumf rous other parts of his work, with 
vety cousidrrable satisfaction, on account 
o! the learning, great familiarity with 
practice, and power of exposition of its 
author. The treatise, although capable 
of compression, is the production of a 



person of great merit and still greatec^ 
promise.*'— &/(c«<0fy' Jowmmt. 

** The author of this valuable treatise 
on conveyancing has most wisely devoted 
a considerable part of his work to the 
practical illustration of the working of 
the recent Statutes on Registration of 
Title, and for this as well as for other 
reasons we feel bound to strongly recom- 
mend it to the practitioner as well as th^ 
student. The author has proved himself 
to be a master of the subject, for he not 
only gives a most valuable supply of prac- 
tical sogcestions, but criliciSPS them witli 
much ability, and we h%ve no doubt tha^ 
his criticism will meet with general a p. 
proval.''— Low Ma^annt, 

** Readers who recal the instruction 
they gathered from this treatise when 
published week by week in the pages pf 
the * Law Times' will be pleased to learn 
that it has been re-produced In a hand- 
some volume^ which will be a welcome 
addition to the law library. It will be 
remembered that the papers so contri- 
buted by Mr. Barry were remarkable for 
the precision witli which the law was 
stated. A work, the substance of which 
is so well kivown to our readers, needs 
no recommendation from us, for its 
merits aie patent to all, from personal 
acquaintance with them. The informa- 
tion that the treatise so much admired 
may now be had in tlie more convenient 
form of a book will suffice of itself to 
secure a large and eager demand for it.'* 
'''Law Tumet, 

<*The work is clearly and agreeably 
written, and ably elucidates the subject 
in hand." — Juttiet of th* Peace. 

** We must content oursplres with the 
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statement that the present is a work of 
very great ability. There is no modem 
work which deals with precisely the 
same subject, and we have no doubt 
whatever that this will prove a book of 
very great value both to the practitioner 
and to tlie student at law." — Athettmun, 
** The reader will not be in doubt in 
Mr. Barry's work. He has given the 
student an introduction to the practice 
of conveyancing, sucli as Mr. Joshua 



Williams has written with rrference to 
the principles of the law of real property. 
or course he travels in great part over 
the same ground as the more elaborate 
treatises on the law of vendors and pur- 
chasers, and we think he discriminates 
between leading cases and the refine* 
ments upon them very happily. His 
book is not a mere book of reference, but 
can be read profitably as a treatise."— i 
Speeuaor, 



TUDOR'8 



LBADZNO OASES ON BEAIi PROPERTY. 
Second Edition. 



A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister at Law, 
Author of '< Leading Cases in Equity." Second Edition. One thick 
vol., royal 8vo., 42s, cloth. 



'' Tlie Secoud Edition is now before us, 
and we are able to say that the same ex* 
tensive knowledgesnd the same laborious 
industry as have been exhibited by Mr. 
Tudor on former occasions characterise 
this later production of his legal author- 
ship I and it is enough hc this moment to 
reiterate an opinion that Mr. Tudor has 
well maintained the high legal reputation 
which his standard works have achieved 
in all countries where the English lan- 
guage is spoken, and the decisions of our 
Courts are quoted.** — Ltm Magtutnt and 
Review, 

** The work before us comprises a digest 
of decisions which, if not exhaustive of 
all the principles of our real property 
code, will at least be found to leave no- 
thing untouched or unelaborated under 
the numerous legal doctrines to which 
the cases severdlly relate. To Mr.Tudor's 
treatment of all these subjects, so com- 
plicated and so varied, we accord our 
entire commendation. Ttiere are no omis- 
sions of any important cases relative to 
tlie various branches of the law comprised 
in the work, nor are there any omissions 
or defects in his statement of the law 
itself applicable to the cases discussed by 
him. We cordially recommend the work 
to the practitioner and student alike, 
but especially to the former."— ^/loVorj' 
JownuU and Reporter, 



** In this new edition, Mr. Tudor has 
carefully revised his notes in accordance 
with subsequent decisions that have modi- 
fied or extended the law as previously 
expounded. This and the other volumes 
of Mr. Tudor are almost a law library iu 
themselves, and we are satisfied that the 
student would learn more law from the 
careful reading of them, than he would 
acquire from double the time given to 
the elaborate treatises which learned pro- 
fessors recommend the student to peruse, 
with entire forgetful ness that time and 
brains are limited, and that to do what 
they advise would be the work of a life." 
—Lam Timee, 

"Tills well-known woik needs no re- 
commendation. Justice, however, to Mr. 
Tudor requires us to say that familiarity 
with its pages from its first appearance 
have convinced us of its value, not only 
as a repertory of cases, but a judicious 
summary of the law on the subjects it 
treats of. So far as we can see, the 
author has brought down the cases to the 
latest period, and altogether there have 
been added about 170 pages of notes in 
the piesent edition. As a guide to the 
present law the book will now be of 
great value to the lawyer, and it will be 
especially useful to him when away from 
a large library." — Juritt, 
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THE PRINCIPLES and PRACTICE of the LAW of 
EVIDENCE. By Edmund Powell, Esq., M.A., of the Inner 
Temple, Barrister-at-Law. Author of '' A Treatise on the Law of 
Inland Carriers." Second Edition. 12mo. 12c. cloth. 



CONTENTS. 



Cap. PaetI. 

1. General Prinriples of FTideoce. 

2. On the FuDctioos of Judge and inry* 

3. On Bills of Ezcepiions. New Trials, 

and Ijemarrersto Evidence. — On the 
Competency of Witnesses. 

4. On the Rule that the best Evidence 

must be given.— On Primary and 
Secondary tUvidence. 

6. On Presumptive Evidence. 

6. On Evidence in Matters of Opinion. 

7> On Privileged Knowledge and Com- 
munications. 

8. On Hearsay Evidence, 

9. On lleartav in matters of Public and 

General Interest. 

10. On Evidence of Ancient Possession. 

11. On Evidence in Questions of Pedigree. 

15. On Evidence of Dying Declarations. 

13. On Evidence of Hearsay Declarations 

against Interest. 

14. On Evidence of Declarations made in 

the Course of Professional Duty. 

16. On Kvidence of Statements at former 

Trials by Deceased or absent Wit- 
nesses. 

16. On Admissions. 

17* Or Confessions. 

18. On the Burden of Proof. 

19. On the Substance of the Issue. 

50. On Variances and Amendments in 

Civil and Criminal Proceedings. 

51. On the Relevancy of Evidence. 
SS. On the General Issue. 

83. On the Measure of Damages. 



Part II. Oh Writtbn Etidimcs. 
Cap. 

1. On Written Evidence. 
8. On Public and Judicial Writings. 

3. On Depositions.' 

4. On Public N on-judicial Writings. 

5. On Private Writings, Inspection and 
>1 otice to Produce. 

6. On Interrogatories. 

7. On Secondary Evidence.— Proof of 

Handwriting.— Attesting V^itnesses. 
—Writings that refresh the Me- 
mory, 

8. On Matters which are required to be 

f roved by Writing.— llie Statutes of 
'rauds, of Limitations, of Prescrip- 
tion, 

9. On the Inadmissibility of Extrinsic 

Evidence to contradict or vary 
Written Evidence. 

10. On the Admissibility of Extrinsic 

Evidence to explain Written Evi- 
dence. 

11. On Stamps. 

Part III. 
1. On the Attendance of Witnesses. 
8. On the Examination of Witnesses. 

Appkndix. 
6 & 7 Vict. c. aa. 

14 8c 15 Vict. c. QO. 

15 & 16 Vict. c. 96, SS. 89-40. 
17 Sc 18 Vict. c. 185, ss. 18—31. 
88 Vict. c. 80. 



HUNTER'S SUIT IN EQXTITY.-ThIrd Edition. 

AN ELEMENTARY VIEW of the PROCEEDINGS 
in a SUIT in EQUITY : with an Appendix of Forms. By 
Sylvester J. Hunter, B.A., of Lincoln's Inn, Barrister-at-Law. 
Third Edition, by G. W. Lawrance, M.A., of Lincoln's Inn, Bar- 
rister-at-Law. Post 8vo. 9s. cloth. 



*' It has been made a text-book for ex- 
aminations at the Universities and the Inns 
of Court, and is now well known to the 
majority of students who have any desire 
to oe acauaintcd with the practice of the 
Courts of Equity.**— &/icif0r<* JoumaL 

** Students will be glad to learn that a 
new edition of Hunter'sSoit in t'ooity has 
just been issued, and which has been im- 
proved by the addition of references to the 
authorities, and by alterations, where re- 
quisite, from a change in the procedure of 



the Court. We mav add, that it is the 
book students should master before en- 
countering the more abstruse dissertations 
on equity. It is easy, persuasive and in- 
structive.'* — LegMieian, 

" Mr. Lawrence, who has prepared this 
edition, has enhanced greatly the utility uf 
the work by the addition of numerous 
references to authorities— such as the sta- 
tutes, the decided cases, or the genera] 
consolidated orders.*'— £«v Tims*, 
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BRO^XTNING'S DIVORCB AND MATRIMONIAL PRACTICB. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including the 
Acts, Rules, Orders, Copious Notes of Cases and Forms of Practic&I 
Proceedings, with Tables of Costs. By W. Ernst Browning, Esq., 
of the Inner Temple, Barrister-at-law. Post 8vo. 8s. cloth. 



Mr. Browning's little volume will doubt- 
less become the practice of the Divorce 
Court."— 2:«w Timts. . 

** The time has come for a matrimonial 
Chitty's Archbold. WhKher Mr. Browning 
has taken the great guide to practice in 
the common law courts for his model, or 
not, we cannot say ; but, if he is an imitator. 
he has copied wiih success. Clearness of 
arrangement and statement, and brevity, 
are the most apparent merits of his bonk. 
It is therefore easy to consult and bears 
throughout a thoroughly practical air. If 
the future editions are edited with the same 
care and ability that have been bestowed 
tiifon this, it will probably take its place 
u the Practice of the Divorce Court."— 
Jwrist, 

'* Mr. Browning confines himself almost 
wholly to the practice and procedure, al- 
though his book contains a good deai of 
information on the law of divorce. He 
api>ears to have diligently collated the re- 
ported cases, which he states with precision 
and clearness. This little work is therefore 
calculated to be useful to those who prac- 
tise before Sir C. Cresswell. The appendix 
of forms will be particularly serviceable to 
the inexperienced; and, since we have 



alluded to the appendix, we ought not to 
omit noticing the % ery useful precedents of 
bills of costs which it coutaius. These alone 
are sufficient to obtain a good circulation 
for this manual." — iSolicitor*' Journal. 

** A work of venr considerable merit and 
great practical utility, and we have in this 
work what the lawyer and the practitioner 
require. ^ e have the principles of law 
clearly and perspicuously enunciated and 
most copiously verified. The various sub- 
jects are methodically distributed, and the 
style is polished and agreeable. All the 
forms now in nse, and taxed bills of costs, 
are also appended to the work. A fter care- 
ful study of this work, we unhesitatingly 
recommend it as well to the student as to 
the legal practitioner."— £«« Magatint 
and Review, 

" The author has set to work to supply a 
want in a proper spirit— and tells us simply 
what the i>ractice of the court now is, with- 
out inquiring what it should be. The forms 
in the Appendix, we are assured, have been 
used in practice. The arr ingement is good, 
and the whole work has an unpretending 
business-like air about it which will re- 
commend it to the profession."— .^/A«ff«t(in. 



CHADWICK'S PROBATE COURT MANUAL. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various Forms 
of Affirmation prescribed by Acts of Parliament, and a Supplemental 
Notice, bringing the Work down to 1865. By Samuel Chad wick, 
of Her Majesty's Court of Probate. Royal 8vo. 12s. cloth. 

on a< count of the defective filling up of 
such instruments." — Solicitort* Journal. 

" Mr. Chad wick's volume will be a neces- 
sary part of the law library of the practi. 
tioner, for he has collected precedents that 
are in constant requirement. This is purely 
a book of practice, but therefore the more 
valuable. It tells the reader what te do, 
and that is the information most required 
after a lawyer begins to practise."— X«ii; 
Timei. 



" We undertake to sa:^ that the possession 
of this volume by practitioners will prevent 
many a hitch and awkward deiay,J)rovok- 
ing to the lawyer himself and difncult to 
be satisfactorily explained to the clients." 
— Law Magasine and Review. 

" J'he work is priiicipally designed to 
save the profession the necessity ot obtain-% 
ing at the registries information as to the 
preparing or filling up of bonds, and to pre- 
vent grants of administration and adminis- 
tration with the will annexed being delayed 
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9IR T, E, MAY'S PARTifAMENTABY PRAOTICE^Sth Sdit, 

A PRACTICAL TREATISE on the LAW, PRIVI- 
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By 
Sir Thomas Erskinb Mat, K.C.B., of the Middle Temple, Esq., Bar- 
rister at Law, Clerk Assistant of the House of Commons. Fifth 
Edition, Revised and Enlarged. One very thick vol. 8vo. 32s. cloth, 

CoNTKNTS: — Book I. Constitution, Powers snd Privileges of Parliament.— Book II. 
Practice and Proceedings in Parliament. — Book III. The Manner of passing 
Private Bills, with the Standing Orders iu both Hooses, and the most recent Pre- 
cedents. 



** Mr. May's work upon this very impor- 
tant subject is one of those books which 
have not now to gain, but to sustain, s 
reputation. This book has been a guide, 
and a very good guide. Many alterations 
in the Forms of the House have taken 
place since the last edition was published, 
and the work seems to have been carefully 
brought down to tlie present day."— 

" As it is now perfected, this work is 
the one great and recognised authority 
on Parliamentary Law and Practice, and 
therefore an indispensable addition to tlie 
libiary of all who enjoy that pleasant and 
profitable business.**— /.«» Timtg, 

*' Mr May*s work is too well known to 
need any statement of its contents, being 
a standard of reference not only in £ng> 
laud, but in the United Slates, and in 
every part of the world where our Parlia- 
mentary institations have l>een imitated." 
— D«t«/y Nmi, 

** Too much cannot be said in praise 
of the production for its accuracy and 
for excellence ; nor can it be too strongly 
or too earnestly recommended to the 
attention of all persons in anywise con- 
nected with or interested in the business 
of legislation."— O^/tfTMr. 

** The great value of the work, and what 
best explains the success which has car- 
ried it already to the fifth edition, is the 
Abounding information in the practice and 
proceedings in Parliament, which it con 
tains. Any Member of Pariiament will 
find, as a rule, all he wants in Mr. May's 
Treatise, and members of our Profession, 
who consult the book for practical pur- 
poses, will be most interested by the pages 
which are devoted to an account of the 
manner of passing private bills. No solici- 
tor who has or desires parliamentary prac- 
tice should omit to read at least so much 
of this treatise.*' — Soiicitort* JourtuU, 



<* Mr. Erskine May's treatise on the 
usages and privileges of the English 
Parliament b » work of standard value. 
We heartily welcome the fiftli edition 
of this very important work, because 
every firesh edition which brings up the 
precedents it quotes and all changes in 
law or practice, to a more recent date, 
greatly adds to Its immediate value."— 

" Mr. May's new publication is the 
fifth edition of a work on the most in- 
teresting and important subject, Uie forms 
and procedure by which the business of 
the legislature of either House of Parlia- 
ment is carried on : and Mr. May, in pre- 
paring it, has added so much fresh matter, 
that this edition is invested with all the 
characteristics and value of a new work." 

'* We spoke formerly of the lucid ar- 
rangement of the volume, and of the clear 
and forcible, as well as entertaining, way 
in which tlie various rules and practice of 
the two Houses, together with tlieir his- 
torical constitution and privileges, are 
placed before the reader. The arrange- 
ment is admirably adapted to prevent 
needless repetition. As a general view 
of the proceedings of both Houses of Par- 
liament, it is the only book of authority 
we possess." — Eatnmtter, 

** Mr. May's book is a model of what 
such a book ought to be. It is neither a 
mere treatise without the sanction of any 
precedent, nor is it merely an index of 
cases. It combines the advantages of both, 
and it will be of no ordinary benefit to 
Members of Parliament that there is a 
book like Mr. May's to supply them witli 
information which they certainly ought to 
possess, but which, without Mr. May's 
assistance, we very much doubt if they 
would ever obcain." — Standard, 
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POWELL'S LAW OF INLAND CARRIERS.-Second Edition. 

THE LAW OF INLAND CARRIERS, especially as 
regulated by the Railway and Canal Traffic Act, 1854. By Edmund 
Powell, Esq., of Lincoln College, Oxon, M.A., and of the Western 
Circuit, Barrister at Law. Author of " Principles and Practice of the 
Law of Evidence." Second Edition, almost re-written. 8vo. 14s. cloth. 



*' The treatise before ns states the law of 
which it treats ably and clearly, and con- 
tains a good index. ' — Solicitors' Journal. 

" Mr. Powell's writing is singalarly pre- 
cise and condensed, without being at all dry, 
as those who have read his admirable Book 
of Evidence will attest. It will be seen, 
from oar outline of the contents, how ex- 
haustively the subject has been treated, and 
that it is entitled to be that which it aspires 
to become, the text book on the law of Car- 



riers."— £<iw Timet, 

" The sufatject of this treatise is not indeed 
a large one, but it has been got up by Mr. 
Powell with considerable care, andf contains 
ample notice of the most recent cases and 
authorities."— Jflim/. 

"The two chapters on the Bailway and 
Canal TraflSc Act, 1856, are quit* new, and 
the recent cases under the provisions of 
that statute are analysed in lucid lan- 
guage.'*— Xaw Magatine, 



WOOIaRYCH ON SEIVERS.— Third Edition. 

A TREATISE on the LAW OF SEWERS, including 
the Drainage Acts. By Humphry W. Woolrych, Serjeant at Law. 
Third Edition, with considerable Additions and Alterations. 8vo. 12s. 
cloth. 



" Two editions of it have been speedily 
exhausted, and a third called for. The 
author is an accepted authority on all sub- 
jects of this class."- Xa» limes, 

*' This is a third and greatly enlarged 
edition of a book which has already ob- 
tained an established reputation as the most 
complete discussion of the subject adapted 
to modem times. Since the treatise of Mr. 
Seijeant Callis in the early part of the 17th 
century, no work filling the same place has 



been added to the literature of the profes- 
sion. It is a work of no slight labour to 
digest and arrange this mass of legislation 
—this task, however. Mr. Serjeant Wool- 
rych has undertaken, and an examination 
of his book will, we think, convince the 
most exacting that he has fully succeeded, 
hio one should attempt to meddle with the 
Law of Sewers without its help."— &/t- 
eitors* Journal, 



SMITH'S PRACTICE OF CONVEYANCING. 

An ELEMENTARY VIEW of the PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES, with an Outline of the 
Proceedings under the Transfer of Land and Declaration of Title Acts, 
1862, for the use of Articled Clerks. By Edmund Smith, B.A.,late of 
Pembroke Coll. Cambridge, Attorney and Solicitor. Post 8vo 6f . cloth. 

" This little work will be found very **'''^*> mortgages, leases, settlements and 

useful t9 beginners in Conveyancing. The wills, is very simple and intelligible, while 

writer has the moral courage to commence at the same time it is so accurate and com- 

at the very beginning, and to avoid a plete that even old practitioners may read 

parade of learning which would be entirely it with advantage. It is on the whole a 

useless to articled clerks in their noviciate. highly creditable performance for a country 

The account ^iven by him of the proceed- wicivat,'^'~Solicitors'JourntU and Reporter. 
ings in solicitors' offices, in purchases, 
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PETERBDORFF'S ABRIDGMSNT OF THE COMMON XiAW. 

New Edition. 

Now complete in 6 vols. Royal 8vo. 72. 7«. cloth. 

A CONCISE PRACTICAL ABRIDGMENT of the 
COMMON AND STATUTE LAW, as at present administered in 
the Common Law, Probat-e, Divorce and Admiralty Courts, excluding 
all that is obsolete, overruled or superseded : comprising a Series of 
Condensed Treatises on the different Branches of the Law, with 
detailed Directions, Forms and Precedents; an Alphabetical Dic- 
tionary of Technical Law Terms and Maxims, and a Collection of 
Words that have received a Special Judicial Construction ; the whole 
illustrated by References to the principal Cases in Equity, and in the 
Scotch, American and Irish Reports, and the most eminent text 
writers. By Charles Petbrsdorff, Serjeant-at-Law, assisted by 
Charles W. Wood, Esq., and Walker Marshall, Esq., Barristers- 
at-Law. 



(( 



Mr. Serjeant Petersdorff Iiss l>rought 
to a close bis labonra upon this great and 
useful woik. It is a complete dictionary 
of tlie Ihw as it exists at tlie present day, 
and is also an index to every law library. 
We noticed the plan and object of this 



work at some length on the completion of 
the first volume. Now that the sixtli has 
been published, we have nothing to add 
except that the execution seems to be in 
the best style of this laborious jurist and 
professional writer." — Timst, 



SHBLFORD ON THE UkW OF RAILWAYS ^Thlrd Editton. 

THE LAW of RAILWAYS, including the Three General 
Consolidation Acts, 1845, and the other General Acts for regulating 
Railways in England and Ireland, with copious Notes of Decided 
Cases on their Construction, including the Kights and Liabilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, 
with Forms, &c. By Leonard Shelford, Esq., of the Middle 
Temple, Barrister at Law. Third Edition. Iloyal 12mo. 30s. cloth. 



** Mr. Shelford has long since estnblished 
implicit confidence in the accuracy, ful- 
ness and practical utility of eve 17 book to 
which his name is attached. His Law of 
Railways has long been among the best 
of his performances, and a careful exami- 
nation of this edition will fully warrant 
his announcement that the new matter is 
important and extensive.** — Law Maraxing, 

* Mr. Shelford was one of the first to 
reduce this new law to the form of a trea- 
tise, a(.d that his labours have found favour 
with those who are most competent to 
judge of their value is proved by the fact 
that already it has attained to the dignity 
of a Third Edition. It is not necessarjr 
now to describe a book that must be so well 
known to all our readers.-— enough to state 
that this New Edition embodies the very 
latest Law, all the New Statutes and the 
multitudinous Decisions, so that the Volume 



{presents, in a form conveoientlT arranged 
or reference, the entire Law of Uailways 
as it is at this moment."— L««; Time*. 

" We can readily indorse Mr. Shelford*s 
assertion, that the new matter introduced 
into this eduion is extensive and important. 
This, added to the number of forms, of 
considerable importancef and cases, of 
which there are some 1,200, an ample 
table of contents and a very copious index, 
conduce to make the work all that could 
be desired. Ihose who are interested in 
the law on which it treats may refer to it 
not merely with a certainty of being able 
to find what they are looking for, but of 
finding the general law on the subject 
carefiulv collected, explained and illus- 
trated, by a reference to almost every de- 
cision which bears upon the point at issue.** 
—Juttie* tf tht Ptact, 
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TUDOR'S CHARITABLE TRUSTS.— Second Edition. 

THE LAW of CHARITABLE TRUSTS; with the 
Statutes, including those of 1862, the Orders, Regulations and Instruc- 
tions issued pursuant thereto, and a Selection of Schemesj with Notes. 
By Owen Davies Tudor, Esq., of the Middle Temple, Barrister-at- 
Law, Author of ' Leading Cases in Equity.' Second Edition, contain- 
ing all the recent Statutes and Decisions. Post 8yo. 18s. cloth. 



*' Mr. Tndor in the present edition of his 
^rork has struck oat beyond his original 
intention, and has made it a complete com- 
pendium of the )aw of charities. In carry- 
ing out this intention his object appears to 
have been to produce a practical and con- 
cise Aummary of this branch of the law. 
N o living writer is more capable than Mr. 
Tudor of producing such a work : his Lead- 
injET Cases in Equitr, and also on the Law 
of^Keai Property, have deservedly earned 
for him the highest reputation as a learned, 
careful and judicious text-writer. The 
main feature of the woric is the manner in 
which Mr. Tudor has dealt with ail the 
recent statutes relating to this subject: 
we have only to add that the index is very 
carefully compiled."— &/tWfor«* Journal, 

** Mr. Tndor's excellent little book on 
Charitable Trusts. It is indeed no longer 
a little book but a bulky one of some 030 
pages. Mr. Tudor however is a sinffularly 
painstaking author ; his books, as the pro- 
fession well knows, are models of industry 
and care, and hence their popularity. This 
second edition has collected the cases de- 
cided since the issue of the first, and their 
number is surprising—upwards of one thou- 
sand. Mr. Tudor has made his work com- 
plete by the introduction of several schemes 



for the settlement of charities, so that it is 
in all respects the text-book for the lawyer 
as well as a hand-book for reference by 
trustees and others ensaged in the manage- 
ment of charities."— £*» Times. 

" The account of the Law of Mortmain 
and the statutes respecting charitable be- 
quests in their bearing on the different 
religious orders is full and deiiDite, and the 
duties of trustees are explained in a clear 
and straightforward way . A Itogether this 
work must be exceedingly useful, not to 
say indispensable, to all persons who are 
connected with charitable trusts, whether 
as founders, managers or trustees."— '£»g- 
litk Ckurckman. 

**To this second edition large additions 
are made, and it is now a complete com- 
pendium of the Law of Charities."— C/«ric«/ 
Journal. 

** To all who have occasion to look into 
the nature and origin of these trusts, 
together with the several tets of parlia- 
ment which affect or govern them, Mr. 
Tudor*s work will be found of great value 
—more especially as in this second and 
improved edition all the more recent cases 
have been carefully collated."— fi«/r# Moi' 
soHgor, 



0'D0W1>'8 MBRCHANT SHIPPING ACT. 

THE MERCHANT SHIPPING AMENDMENT 
ACT, 1862; with an Introductory Analysis; an Appendix con- 
taining the Statute and incorporated Provisions of antecedent Acts ; 
a Digest of Cases of Salvage and Collision, with reference to the 
newly-extended Jurisdiction ; Practical Forms and a copious Index. 
By James O'Dowd, Esq., of the Middle Temple, Barrister-at-Law^ 
and Assistant Solicitot for the Merchant Shipping Department of Her 
Majesty's Customs. 12mo. 7s. 6d. cloth. 



** Mr. 0*Dowd*s experience as Assistant 
Solicitor of the Merchant Shipping Depart- 
ment of her Majesty's Customs is a good 
guarantee for the eminently practical cha- 
racter of his work. The Salvage digest 
will make the book invaluable for lawyers.'' 
-Solicitort* Journal, 

** A more fit man than Mr. O'Dowd to 
send forth an edition of the Merchant 
Shipping Amendment Act, with an ex- 



planation of its various provisions, could 
not have been found."- £00 Times, 

** The Dortions of Mr. O'Dowd's book 
which wul be found especially valuable 
are those which relate to the Law of W reck 
and Salvage. It will, if we mistake not, 
prove as valuable to the legal profession 
as to the shioping interest generally."-^ 
Skiing and MercaniiU Gawette, 
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OKB'8 MAOISTBRLftJi 8YN0P8I8^0fh Bditton. 

The MAGISTERIAL SYNOPSIS: a Practical Guide 
for Magistrates, their Clerks, Attomies, and Constables, Summary 
Couviclions and Indictable Offences, with their Penalties, Punish- 
ments, Procedure, &c. ; being Alphabetically and Tabularly arranged. 
By Georoe C. Oke, Chief Clerk to the Lord Mayor of London, 
Author of " The Magisterial Formulist," " The Laws of Turnpike 
Roads," '*A Handy Book of the Game and Fishery Laws," &c. 
Ninth Edition. 1 very thick vol. 8vo., 52s. 6d. cloth. 

Opinion of Iiord Cl&ancellor WeatlnuT. 

" Upptr H»44 Pmrk Omrd«»*, Oetoltr SOti, IBM. 

*' The Lord Chracellor i>reseDts his complimenu to Mr Oke* and thanks him very 
much for the valaable urcsent of his most ezcelleot and elaborate works, *The Magis- 
tcrial Synopsis' and ' Magisterial Formalist,' vbich. in the opinion of the Lord Chan 
cellor. will be of great public service. 

'* To George C. oke, Esq.. &e.. dec, dec.. Mansion House, London.*' 

Opinions of the late Lord Chancellor Campbell. 

" I congratnlate you on the great success of your valuable synopsis, and I shall b« well 

8 leased to be Dedicatee of successive editions while you desire that I should have this 
onour."— i>//«r to Mr. Okt, dmttd April &il. 1858. 

" Strmtk*den Hotut. Mmg Uth, 1858. 
** My dear Sir,— I thank you for the copy of your new edition which you have had the 
goodness to send me, and 1 am glad to hear of the increased circulation of the Work. 
" Your instructions as to cases under SO dc 21 Vict. c. 43, will be particularly useful. 

** I remain, yours faithfully, 
'* George C. Oke, Esq ** " Ca m p b bll.'* 



'* To sa^ that a book* has arrived at its 
ninth edition, is, in other words, to savthat 
it has become a necessity for the legal pro- 
fession. Probably no magistrate constantly 
sitting at petty sessions, or solicitor prac- 
tising in their courts, is without some edi- 
tion of the work ; but of late years the ju- 
risdiction of magistrates has been so much 
extended and the law altered by the late 
consolidation of the criminal statutes, that 
another edition had become positively ne- 
cessary. It is sufficient to say, that the 
present edition seems to be most carefully 
got up and is worthy of its predecesMra.*' 
— Law Magmtin* ^luf Revitw. 

" It is almost universally used. The 
plan of it is extremely ingenious, and it is 
wrought out with extraordinanr industry 
and commendable care, e • a • • In 
the performance of the arduous and diffi- 
cult duties imposed upon the magistracy, 
they could not possess a more accurate, 
accessible, intelligent and intelligible ad- 
viser than Okt't SifiiOfn*,"~-Lgw ^Vmm, 
on the 8th Edition. 

*' The Magisterial Synopsis is one of the 
very few books which contain all that is 
asserted in the title page. * * * It is 
another of those admiriible efforts of pri- 
vate enterprise, skill and knowledge, which 
in England dail.v make up for the short- 
comings, carelessness and ignorance of the 
leaders of the people. <^ • * it is the 
very best substitate for the code of magis- 
terial procedure, the necessity for which 
the Author so strongly urges. • • • We 
do not hesitate to declare that this dic- 
tionary of crime, and the procedure for its 



detection and punishment, should be found 
in the library of everv magistrate and of 
every criminal lawyer.'*— <&/ifciV0r«'j0Knur/ 
on the 8th Edition. 

" This work has passed through nine 
editions since ltf48, a aign of its practice 
utility. Since the eighth edition many im- 
portant changes have been made in the 
jurisdiction of the magistracy by way of 
alteration and addition. All these, toge- 
ther with the numerous decisions of the 
Superior Courts down to the date of publi- 
cation, have been incorporated in the pre- 
lent work. N otwithstanding the many ad- 
ditions, the present issue is but sevenrr- 
five pages in excess of the previous etu- 
tionJ'—Sulivitort' Jounuil, on the 9th Ed. 

" 1 am aware that the Lord Mayor has 
at present an able assistant in the person 
of a gentleman of the name of uke, author 




(ike has fairly superseded Archbold. 
I'obody acquainted with the books of both, 
and having occasion to use them, will hesi- 
tate to indorse this assertion. * * * It 
is now as complete as such a work can be. 
It needs not description, for it must be 
well known to all engaged in Magistrates* 
Courts. For us remains only the easy and 
agreeable task of recording its api>earanc« 
as among the le^l intelligence of the time, 
and congratnlatinff Mr. > >ke on the well- 
deservea success that has attended his in- 
genious labours, and the reward so well 
earned by his advancement to an important 
office through the fame achieved by this 
work.**— £«» Timet. 




.^ .^ .;j^..jj(..j(..j(..^.. 



1- 
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OKS'B TURNPIKS UklXTB.— Second Bditton. 

The LAWS of TURNPIKE ROADS : comprising the 
whole of the General Acts ; the Acts as to the Union of Trusts, for 
facilitating Arrangements with their Creditors; the interference of 
Railways and other Public Works with Roads ; their Non-repair, and 
enforcing Contributions from Parishes, (including also the Acts as to 
South Wales Turnpike Roads,) &c. &c. ; practically arranged, with 
Cases, Notes, Forms, &c. &c. By George C. Okb, Author of 
"The Magisterial Synopsis" and **The Magisterial Formulist," &c. 
Second Edition. 12mo., 18f. cloth. 



** In the 'Synoptis* Mr. Oke is unique ; 
the plan was perrectly original, and he has 
DO competitor. lu toe 1 ampike Lav he 
is himself a competitor with otbers, who 
had previously possession of the field. 
Nevertheless, so well has he executed his 
desigrn that his volume has fairly taken 

Erecedence in the esteem of the profession, 
ecanse he has written it with the same 



industrious reseajpch and painstaking cor- 
rection which distingtushed the *aynop- 
tin.' **-Lmw Times. 

** All Mr. Oke's works are well done, and 
his * Turnpike Laws * is an admirable speci- 
me» of the class of books required for the 
guidance of magistrates ana legal practi- 
tioners in country districts."— ^MCiVorf* 
Jommtti, 



••• 



OKE'S GAMB AND FZBHSRY LAWS.— Second Edition. 

A HANDY BOOK of the GAME and FISHERY 
LAWS ; containing the whole Law as to Game, Licences and Certi- 
ficates, Poaching Prevention, Trespass, Rabbits, Deer, Dogs, Birds 
and Poisoned Grain throughout the United Kingdom, and Private and 
Salmon Fisheries in England. Systematically arranged, with the Acts, 
Decisions, Notes, Forms, Suggestions, &c. &c. By George C. Okb, 
Author of ** The Magisterial Synopsis,* &c. &c. Second Edition. 
12mo. lOs. 6d. cloth. 

This Edition includes Chapters on the Scotch and Irish Game Laws, 
Property in Game, Suggestions for Amendment of the Laws, the 
Poaching Prevention Act, 1862, the Poisoned Grain Prohibition 
Act, 1863, &c. &c. 

Game Laws, Mr. Oke*s digest and inter- 
pretation of the various statutes will prove 
of great assistance." — Stmntford Mtrcwry, 

Mr. Oke makes the laws easily com- 
prehended in all their bearings, so tnat the 
person requirio^ information will find it at 
once, and that in a condensed form. * * 
It i* a wi rk that every sportsman would 
find useful, now that the season is before 
him and he is anxious to know how the law 
stauds under the recent acts of parlia- 
mejt.*'— B«/r* Neu Metstnger. 

** We recommend justices, landlords, and 
others whom it behoves to be well ac- 
quainied with the Ciame Laws, to supply 
themselves with a co^y of this work ; thi y 
will find every requisite information in a 
small space and in an intelligible form."— 
Cmmtrtdge Ckronielt. 



** The work is carefully composed, and 
contains a full index.**— <S0/tci<or«' Jotamal. 

" Care and industry are all that can be 
shown in such productions, and these qua- 
lities are generally shown in the present 
works. Mr. Oke*s book takes a somewhat 
larger range than Mr. Peterson's, as it em- 
braces the late statute relating to the Sal- 
mon Fisheries."— iJ//<r»««m. 

" The plan of Mr. ()ke*s Handy Book is 
a very plain and useful one. * * U will 
be a most acceptable addition to the coun- 
try gentlpman'slibrary, and presents a most 
intelligible guide to the existing English 
laws on game and fish, brought down to 
the present time."— TAi FUid. 

" Tosportsmen, aswell astothose ma^-is- 
tra*es and professional gentlemen who are 
concerned in the adminis ration of the 
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DAVIS'S CRIMINAL IiAW CON SOLID ATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, illustrated by a 
copious reference to Cases decided by the Court of Criminal Appeal. 
Together with alphabetical Tables of Offences, as well those punish- 
able upon Summary Conviction as upon Indictment, and including the 
Offences under the New Bankruptcy Act, so arranged as to present at 
one view the particular Offence, the Old or New Statute upon which 
it is founded, and the Limits of Punishment; and a full Index. By 
James Edward Davis, Esq., Barrister-at-Law. 12mo. 10s. cloth. 

/* This work is one of a class almost in- Davis will be a sufficient guarantee that 

dispensable .to every practitioner in the the work has been done in a lawyer-like 

existing state of the law. We can speak manner. There can be no doubt tnat Mr. 

favorably of the labours of Mr. Davis. Davis's edition of the 14 ew Criminal Sta- 

Between the body ot the work and the tutes will prove very serviceable both to 

index are two useful tables, of which no magistrates and the profession.^' — Law 

notice is found in the title page."-nj«crt«tf. Jdagaxing and Review. 

•• This is a carefully prepared editi< n "In the edition before us the public are 

of the New Criminal Law Consolidation provided with the Acts themselves, in a 

Acts, and will be found extremely useful conveoient form, with an index."— ^/f- 

for practical purposes. The name of Mr. citore* JuwmaL 



DREWBY'8 EQUITY PIiEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewrt, Esq., of 
the Inner Temple, Barrister at Law. 12mo., 6«. boards. 

Contents :— What Persons are entitled to sue in Equity, and in what manner to sue. 
—Of the Modes of instituting a Suit in Eattity.— Of the Defence of Suits.— Uf Pleas. 
—Of Answers.— Of Amended Bills.— -Of Revivor and Supplemental Bills.— Of Inter- 
locutors Applications —Of the Proceedings on going into £vidence.— Of Appeals. 
— Conclusion.- Appendix of Precedents. 

*' Mr. Drewry will be remembered by he describes the principles and general 

many as the author of the very popular rules of Eouity Pleading. It will be found 

and excellent treatise on the Practice in of vreat utility, as introductory to the more 

Equity. He has now contributed to the elat>oratetreatises,ortorefreshthe memory 

library of the lawyer another work of after the study of the larger books."— Xicv 

eonal value, written for younger members Tmm«. 
of the profession and for studenu, in which 



WIXalsIAMS ON PIiBABINO AND PRACTICE. 

An INTRODUCTION to the PRINCIPLES a«d 
iPRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole Proceedings in an Action 
at Law, on Motion, and at Judges* Chambers; together with the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, of the Inner Temple, Esq., Barrister at Law. 
8vo. 12s. cloth. 

Mr. Williams has undertaken a work re- the book has features of peculiar value, 

Suiring great care in its treatment ; but we it is at the same time scientific and prac- 

ave no nesitation in saying that he has tical, and throughout the work there is a 

brought to bear on his task powers of ar- judicious union of general principles with 

rangement and clearness of expression' of a practical treatmebt of the subject, illus* 

no ordinary character, and has produced trated b^ forms and examples of the main 

a work creditable to himself and useful to prooeedugs."— Jaiitl|l. 
the Profession. For the Student especially 

■t 
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IiAW BXAMZNATION EEPORTBB. 

THE LAW EXAMINATION REPORTER, edited by 
Richard Hallilat, Solicitor, and Member of the Incorporated Law 
Society, author of '*A Digest of the Final Examination Qaestionsand 
Answers,*' '< The Articled Clerks' Handbook/' ** A Suit in Chancery," 
&c., containing all the Questions and Answers at the Examinations 
of Law Students at the Incorporated Law Society. Published in 
numbers at 6d., by post 7d., every Term on the Morning of the Second 
Day after the Examination. 

COWTSVTt. 

No. I. HiL. Tunu, 1866.— Notice to Readers ; How to Stndj ; The Examinen ; 
Examination Questions and Answers. 

No. II . East. Txnif , 1 866.— Notice to Readers ; What to Study for Pass or Honours ; 
The Examiners ; Examination Questions and Answers. 

No. III. Txiir.TxaM, 1866.— My first Criminal Client; Important Bills in Parlia- 
ment ; The Examiners ; Examination Questions and Answers. 

No. IV. Mich. Term, 1866. — On Memory, its Abuse and Aids; Result of the past, 
intermediate and fiinal Examinations; The Examiners ; Examination Questions 
and Answers. 



'* Mr. Hallilay, whose name sod writings 
are so well known to the readers of the Xrfnv 
'JVmfS, is in University phrase a ' coach/ 
that is to say, he prepares Law Students for 
their examinations. * CoachiDR ' is a pro- 
fession to be mastered only by long ex- 
perience. . . The ' coach* mnAt master not 
merely the sabjects on which examinations 
occur, but he mast acquire — and this he 
can only do by long practice— a peculiar 
species of tact by which he divines what 
land of anestions are likely to be framed 



upon those snUeets. . . Mr. Halli'ay has 
now added to his other reoommendattoos 
to the regards of the Law Student the pub- 
lication of a periodical [7^ Law Esmmi- 
naium Rtiporttr}, which will give him not 
only the Examination Qneuions and 
Answers, but also instruction and advice 
that cannot fail to be invaluable to him in 
the pursuit of his studies and prsparation 
for the test to which he is to be subjected.*' 
LmwTimti 



PHZIiLZPS'B LAW OF LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS of UNSOUND MIND. By Charles P. Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Law, and Secretary to the 
Commissioners of Lunacy. Post 8vo., 18«. cloth. 

** Mr. Phillips has, in his very com- present law, as well as the prscticri 
pleie, elfttwrate and useful volume, pre- relatiug to lunacy.".—, 
seated us witli an excellent view of tho B/tvUm, 



PARKINSON'S COMMON LAW CHAMBER PRACTICB. 

A HANDY BOOK for the COMMON LAW JUDGES' 
CHAMBERS. By Gbo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7s. cloth. 



** For this task Mr.Parkinson is eminently 
quBlified."-Jtirw/. 

** it is extremely well calculated for the 
purpose for which it is intended. So much 
work is now done in Common Law Cham- 
bers by junior clerks that such a little 
treatise is much wanted, Mr. Parkinson 
hss performed his task skilfully and with 
QMTt.—'ilolieitort' JounuU. 

*' 'Hie practice in Chambers hss become 

sufficiently important to call for a treatise 

devoted to it. nor could a more competent 

m a n for the task have presented himself 



thsa Mr. Parkinson.whosegreatezperienoe 
as well as intelligence have long placed 
him in the position of sn authority on all 
matters appertaining to this peculiar but 
very extensive branch of Common Law 
Practice.*'— X«« TUmu, 

** There is much that would prove very 
useful to the practitioner in Mr. Parkinson*ii 
compilation, and which, so far as we are 
aware, is not to be found in any other iKwk 
collected with equal conciseness.''— Xeir 
Mmgmaint mtUl Rnitm, 



aL 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E.G. 29 



OIiEN'8 laAW or HIGHWAYS.-Beeoiid Edltton. 

THE LAW of HIGHWAYS: comprising the Highway 
Acts 1835, 1862 and 1864: the South Wales Highway Act: the 
Statutes and Decisions of the Courts on the subject of Highways, 
Bridges, Ferries, &c., including the Duties of Highway Boards, Sur- 
veyors of Highways, the Law of Highways in Local Board of Health 
Districts; Highways affected by Railways, and Locomotives on High- 
ways. With an Appendix of Statutes in force relating to Highways. 
By W. Cunningham Glbn, Esq., Barrister-at-Law. Second Edition. 
Post 8vo 20s. cloth. 



" ThoM who haT« need of information 
on the Law as it is, could not resort to a 
more tmstworthy adyiser than this Work 
of Mr. Glen. It is conveniently arranged 
and capitally, because copiously, indexed.*' 
'—Law Timts, 

*' Mr. Olen undertook a Work that was 
really required not only by the profession 
but by a large class of persons interested 
in the Law of Highways, and Mr. (ilen's 
official position has no doubt qualified hira 
peculiarly to discharge such a task with 
efficiency. Mr. Glen has succeeded in 
what he here proposes, and his Treatise 
will be indispensable to all practitioners 
interested in the Law of Highways **—So- 
iteitort' Journal. 

** Altogether we may confidently venture 
to confirm the statement in the preface, that 
it may now fairly claim to be recovnixed 
as a standard authority on the law of high- 
ways by those who are engaged officially 
or otherwise in the administration of that 
branch of the 1 aw. It is so, as we from per- 
sonal knowledge can affirm, and, we may 
add, that it is received by them as a trust- 
worthy sruide in the discharge of their 
onerous daties.'*— i^nv TitHtsianindEdit^ 

** The present edition of Mr. Glen's work 
coutaics a yreat deal of ▼aluable matter 
which is entirely new. To those interested 
in the law of highways this manual as it 
now appears will be found a safe and efficient 
guide.'^— £«v Magauin* ion 2nd EditionX 

*' Mr Glen has an established reputation 
in the legal profession as a careful and labo- 



rious writer, and this new edition of his 
new work on highwav law will convince 
thoee who refer to it that he hss neglected 
no topic likely to be useful to those whose 
duties require them to have a knowledge 
of this particular branch of the law. This 
work aspires above others which profess 
merely to be annotated reprints of acts of 
parliament. It will be found to contain 
much information which might be lookvd 
for elsewhere in vaiu. The general law 
upon the subject is set forth with a care 
and lucidity deserving of preat praise, and 
a good index facilitates relerence, and ren- 
ders this work the most complete on this 
important subject which has yet been pub- 
lished."— Jttf/ic« of tho Ptace. 

*' Mr. Glen may well say that an entire 
revision of the first edition was necessitated 
by the recent statutes, and his second edi- 
tion is a bulky volume of 800 pages. H is 
Work may be read with satisfaction by the 
general student as well as referred to with 
confidence by the practitioner. We need 
say nothing further of this second edition 
than that we think it likely to maintain 
fully the reputation obtained by its pre- 
decessor. It has the advantages, by no 
means unworthy of consideration, of being 
well printed and well indexed, as well as 
well arranged, and a copious index of sta- 
tutes renders it a perfect compendium of 
the authorities bearing in any way on the 
law of bifchwKst.**— Solicitors' Journal on 
tk§ Second Edition. 



OZiSN'8 POOR LAW BOARD OBDER8.-Fifth Edition. 

The General CONSOLIDATED and other ORDERS 
of the POOR LAW COMMISSIONERS and of the POOR LAW 
BOARD, together with the General Orders relating to Poor Law of 
Accounts, the Statutes relating to the Audit of Accounts, Appeals and 
the Payment of Debts, with Explanatory Notes elucidating the Orders, 
Tables of Statutes, Cases and Index. By W. Cunningham Gl£n, 
Esq., of the Middle Temple, Barrister at Law, and of the Poor Law 
Board. Fifth Edition. 12mo. 12<. cloth. 



WIORAM ON ^iriUiB.— Fonrth Bdltlon. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS. By the Right Hon. Sir Jambs Wioram, 
Rnt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wigram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law. 8vo. lis. cloth. 



*' In ihc cclebrued treatise of Sir James 
Wigram, the rules of law are stated, dis- 
eoased and explained in a manner which 
has excited the admiration of every iadge 
who has had to consult it."— Loril /iiw- 
dlram. in m Privff Couneil Judgtmentt Jmtp 
fWA. IBM. 

** There can be no doubt that the notes 
of Mr. Knox Wiffram bare enhanced the 
value of the won, as affording a ready 
reference to recent cases on the subjects 
embraced ox arising out of Sir James 
Wigram's propositions, and which fre- 



quently give additional support, and in 
some instances an extension to the original 
text."— £.«0 CArenicU. 

** Tnderstood as general guides, the 
propositions established by Sir James 
wigram's book are of the highest value. 
But whatever view may be eiitertaiaed« 
the book is one which will always be 
highly prised, and is now presented in 
a very satisfactory shape, thanks to the 
industry and intelligence displayed in the 
notes 1^ the present editor."— •S9/M<er#' 
Joumul mnd Riporter. 



FRY'8 8PEOIFIO PERFORMANCE OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Public Companies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 8vo. I6i, cloth. 



*' Mr. Fry^s work presents in a reason- 
able compass a large quantity of modem 
learning on the subject of contracts, with 
reference to the common remedy by specific 
performance, and will thus be acceptable to 
the profession genersUy."— £.«» Ckronieh, 

** There is a closeness and clearness in 
its style, and a latent fulness in the expo- 
sition, which not only argue a knowledge 



of the law, but of those varying cireum- 
stances in human society to which the law 
has to be applied.'*— iS^e/e/tfr. 

" Mr. Fry's elaborate essay appears to 
exhaust the subject, on which he nas cited 
and brought to near, with great diligence, 
some 1.500 cases, which include those of 
the latest reports.'*— £>atf MmgrnMim mn4 



COOTE'8 NEW ADMIRALTY PRACTICE. 

The NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the Rules of 1859, and a Collection 
of Original Forms, and Bills of Costs, &c. By Henry Charles 
CooTE, F.S.A.,one of the Examiners of the High Court of Admiralty 
of England, Author of "The Practice of the New Court of Probate," 
** The Practice of the Ecclesiastical Courts," &c. 8vo. 12$. cloth. 



** Mr. Coote has promptly entered the 
new field thus opened to him, and laid the 
first modem book on the subject before the 
new comers. He has the great advantage 
of experience, as he has been long a prac- 
titioner in the Court as a proctur."— £av 
Timts, 



'* Tt is a very excellent and complete 
production."— iJav ChronicU. 

** I'he work before us is characterised 
by lucid arrangement of the subject-mat- 
ter, as well as by a constant appreciation 
of what suits the convenience of practi- 
tionars.'*-'<S0/iVil0r«* Joumai. 
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CTJTLBB'8 IiEGAL SYSTEMS-ENGIiISH, ROMAN, HINDU 

AND MAHOMMEDAN. 

On the STUDY of the ENGLISH, ROMAN, HINDU 
and MAHOMMEDAN LEGAL SYSTEMS, with especial regard 
to their salient points of Agreement and Difference : being a Lecture 
delivered at King's College, London. By John Cutler, B.A., Of 
Lincoln's Inn, Barrister at Law, Professor of English Law and Juris- 
prudence, and Professor of Indian Jurisprudence, at King's College, 
London. 8vo. Is. sewed. 



HAMEIs'S ZNTERNATXONAXi XiAW. 

INTERNATIONAL LAW in connexion with Municipal 
Statutes relating to the Commerce, Rights and Liabilities of the Sub- 
jects of Neutral States pending Foreign War ; considered with refer- 
ence to the Case of the " Alexandra," seized under the provisions of 
the Foreign Enlistment Act, By Felix Harorave Hamel, of the 
Inner Temple, Barrister at Law ; of the Solicitors' Department of Her 
'Majesty's Customs, and of the Merchant Shipping Department of the 
Board of Trade. Post 8vo. 3«. sewed. 



Jamaica Biot.^TlLe Case of George William Gordon; 

with Preliminary Observations on the Jamaica Riot of Oct. 11, 1865, 
and a Preface. By B. T. Williams, Esq., M. A., Barrister at Law. 
Svo. 2s. sewed. 

The Privilege of Beligioiu Confession in English Conrts 

of Law, considered in a Letter to a Friend. By Edward Badelet, 
Esq., M.A., Barrister at Law. 8vo. 2s, 

Gray's Treatise on fhe Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. 8yo. 21s. cloth. 

*•* This Work embraces the whole modem Law and Practice of Costs, ioclndiog the 
important provisions of the Common Law Procednre Act and Rules, 185£t and the 
recent Statutes affecting the Jurisdiction of the Coonty Conrts. 
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Grant's Law of Corporations in OeneraL A Practical 

TREATISE on the LAW of CORPORATIONS in GENERAL, 
as well Aggregate as Sole ; including Municipal Corporations, Rail- 
way, Banking, Canal and other Joint-Stock and Trading Bodies, 
Dean and Chapters, Universities, Colleges, Schools, Hospitals, with 
quati Corporations aggregate, as Guardians of the Poor, Church- 
wardens, Churchwardens and Overseers, &c., and also Corporations 
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &c. By 
James Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal 8vo. 26s. boards. 

Pnlling's Practical Compendium of fhe Law and Usage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies' 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
l2mo. 9s. boards. 

Coote's Practice of tiie Ecclesiastical Conrts, wifli Forms 

and Tables of Costs. By Henrt Charles Cootb, Proctor in Doctors' 
Commons, &c. One thick Vol. 8vo. 28s. boards. 

The Sonfh Australian System of Conveyancing by Begis- 

TRATION of TITLE ; with Instructions for the Guidance of Par- 
lies Dealing, illustrated by Copies of the Books and Forms in use in 
the Land Titles Office. By Robert R. Torrens. To which is added 
the South Australian Real Property Act, as Amended in the Sessions 
of 1858. With a copious Index. By Henrt Gawler, Esq, Bar- 
rister, Solicitor to the Land Titles Commissioners. 8vo. 4s. half 
cloth. 

Arclier*s Index to the Unrepealed Statutes connected 

with the Administration of the Law in England and Wales, com- 
mencing with the Reign of William the Fourth and continued up to 
the close of the Session 1850. By Thomas G. Archer, Solicitor 
8vo. 5g. boards. 
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Oke*g New Criminal Acts, 1861, with thd Offences, 

Punishments and Procedure : whether Punishable Summarily or on 
Indictment; Alphabetically and Tabularly arranged. By George C. 
Oke, Author of the '< Magisterial Synopsis.*' 8vo. 6s, cloth. 

Eeyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Ketser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 8«. cloth. 

Blayney's Practical Treatise on Life Assurance. Second 

Edition. By Frederic Blatney, Esq. 12mo. 7s. boards. 

Stephen's Common Law Procednre Act, 1860, 23 & 24 

Vict. c. 126 ; with Notes and an Introduction. By James Stephen, 
LL.D., Barrister-at-Law. Editor of " Mr. Serjeant Stephen's Com- 
mentaries." 5$. cloth. 

The Laws of Barbados. (By Authority.) Boyal Svo. 

21s. cloth. 

Pearce's Onide to the Bar and Inns of Court.— A Guide 

to the Inns of Court and Chancery ; with Notices of their Ancient 
Discipline, Rules, Orders and Customs, Readings, Moots, Masques, 
Revels and Entertainments, including an account of the Eminent Men 
of the Honorable Societies of Lincoln's Inn, the Inner Temple, the 
Middle Temple and Gray's Inn, &c. : together with the Regulations 
of the Four Inns of Court as to the Admission of Students, Keeping 
Terms, Lectures, Examination, Call to the Bar, &c. &c. &c. By 
Robert R. Pearce, Esq., of Gray's Inn, Barrister at Law. Svo. 
8i. cloth. 

Oke's Improved System of Solicitors' Book-keeping, prac- 
tically exemplified by a Year's supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to small, moderate and 
large Offices; to Partnership and Sole Concerns. By George C. 
Ore, Author of " The Magisterial Synopsis" and " The Magisterial 
Formulist" Svo. 5s. cloth. 

Baker's Practical Compendinm of the Becent Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms. By William 
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7^. cloth. 
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Greening'B Fornu of BeclaratioiiBy Pleadings and ofher 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes ; Table of Officers' 
Fees ; and the New Rules of Practice and Pleading, with Notes. By 
Hbnrt Greening, Esq., Special Pleader. Second Edition, 12mo. 
lOi. 6d, boards. 

Brandt*! Treatise on the Law, Practioe and Prooednre 

of DIVORCE and MATRIMONIAL CAUSES under the Act 20 & 
21 Vict c. 85 ; containing the Act, also the Rules, Orders, and Forms 
issued thereunder ; together with Precedents. By William Brandt, 
of the Inner Temple, Barrister at Law. 12mo. 7** 6d» boards. 

Earners Laws of the Customs, oonsolidated hy direction 

of the Lords Commissioners of her Majesty's Treasury (16 & 17 
Vict. caps. 106 & 107); with a Commentary containing Practical 
Forms, Notes of Decisions in Leading Customs Cases, Appendix of 
Acts; also a Supplement for 1854, containing a Commentary on the 
three Acts (17 8e 18 Vict. caps. 28, 29 and 122), and a Summary 
of the existing Duties and a copious Index. By Felix John Hamel, 
Esq., Solicitor for her Majesty's Customs. 1 vol. royal 8vo. 16<. cloth. 

Browne's Fractical Treatise on Actions at Law, em- 
bracing the subjects of Notice of Action; Limitation of Actions; 
necessary Parties to and proper Forms of Actions, the Consequence 
of Mistake therein; and the Law of Costs with reference to Da« 
mages. By Rowland Jay Browne, Esq., of Lincoln's Inn, Special 
Pleader. 8vo. 1 6s, boards. 

Oxinning*s Practical Treatise on the Law of Tolls; and 

therein of Tolls Thorough and Traverse ; Fair and Market Tolls ; 
Canal, Ferry, Port and Harbour Tolls ; Turnpike Tolls ; Rateability 
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions 
for Tolls. By Frederick Gunnino, Esq., of Lincoln's Inn, Barrister 
at Law. 8vo. 9«. boards. 

Quain and Holroyd's New System of Common Law Pro- 

CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Uolroyd, of the Middle Temple, Special Pleader. 12mo. 
78, 6d, cloth. 
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Deane's Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J. P. Dbanb, D.C.L., Advocate in Doctors' Commons. 8vo. 
lOi. cloth. 

0*Dowd*8 Bew Practice of the Court of Chancery, ai 

regulated by the Acts and Orders for the Improvement of the Juris- 
diction of Equity, 15 & 16 Vict c. 86; for Abolishing the Office of 
Master, 15 h 16 Vict. c. 80; and for Relief of the Saitors, 15 & 16 
Vict. c. 87 \ with Introduction, Notes, the Acts, the Orders, and a 
copious Index. By James O'Dowo, Esq., Barrister at Law. Second 
Edition, corrected, greatly improved, and with the decisions. 12mo. 
7«. 6e{. boards. 

Pothier's Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by O. D. Tudor, Esq., Bar- 
rister at Law. 8vo. 5i. cloth. 

Hertslet's Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting between 
Great Britain and Foreign Powers, and of the Laws, Decrees, and 
Orders in Council concerning the same, so far as they relate to Com- 
merce and Navigation, Slave Trade, Post Office Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties ; compiled from Authentic Documents. By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 11, 8vo. 12/. 154. boards. 
• 

Norman's Treatise on the Law and Practice relating to 

LETTERS- PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister at Law. Post 8vo. 
7<. 6</. cloth. 

Francillon's Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
Jambs Francillon, Esq., County Court Judge. First and Second 
Series. 8vo., 8«. each, cloth. _^ 

600 QUESTIONS on the FIRST and SECOND SERIES of 
FRANCILLON'S LAW LECTURES. By C. W. Grant, Solicitor. 
8vo., Is. cloth. 
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Lewis's Election Manual for England and Wales: 

being a Plain and Practical Key to the existing Laws affecting 
Returning Officers, Electors, Candidates and Election Agents, with 
the Text of the Principal Statutes, including the Corrupt Practices 
Acts; with Forms, Explanatory Notes and Precedents. By Charles 
Edward Lewis, Solicitor. Third Edition. 12mo. 5#. boards. 

The Law Student's Gnide ; eontaining an Historical Trea- 
tise on each of the Inns of Court, with their Rules and Customs 
respecting Admission, Keeping Terms, Call to the Bar, Chambers^ 
&c., Remarks on the Jurisdiction of the Benchers, Observations on 
the Study of the Law, and other useful Information. By P. B. LeioHj 
Esq., of Gray's Inn, Barrister at Law. 12mo. 6«. boards. 

A Treatise on flie Law of Sheriff, with Practical Forms 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., Bar^ 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 1/. U. 

Bwyer^s Militia laws and Eeg^tions. A Compendinm 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
Dwyee, B«A., of Lincoln's Inn, Esq*, Barrister at Law. 12nio. Ss, 6i^> 

Warren's Manual of the Parliamentary Election Law of 

the UNITED KINGDOM, with reference to the Conduct of Elec- 
tions, and the Registration Court; with a copious Index, and all the 
Statutes and Decisions down to 1857* By Samuel Waraen, D.C.L., 
Q.C. One thick volume, royal 12nio. 25s. cloth. 

Warren^s Mannal of the law and Practice of Election 

COMMITTEES, being the concluding portion of a « Manual of 
Parliamentary Election Law." By Samuel Warren, D.C.L., Q.C. 
Royal 12mo. I5t. cloth. 

Drainage of Land: How to procure Outfalls by New 

Drains, or the Improvement of Existing Drains, in the Lands of an 
Adjoining Owner, under the Powers contained in Part III. of the Act 
24 & 25 Vict., cap. 133, 1861 ; with Explanations of the Provisions, 
and Suggestions for the Guidance of Landowners, Occupiers, Land 
Agents and Surveyors. By J. Wm. Wilson, Solicitor. 
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Sharkey's Hand-Book of the Practice of Election Com- 
mittees ; with an Appendix of Forms and Precedents. By P. Bur- 
EOWBS Sharket, Solicitor and Parliamentary Agent Second Edition, 
12mo. 10«. 6d. cloth. 

Feame*8 Chart, Historical and Legigraphical, of Landed 

Property in England, from the time of the Saxons to the present ^ra, 
displaying at one view the Tenures, Modes of Descent and Power of 
Alienation of Lands in England at all times during that period. On a 
sheet, colored, 6s, ; on a roller, St. 

Bnrder v. Heath. Judgment delivered on Hovember 2, 

1861, by the Right Honorable Stephen LusHiNaTOii,D.C.L., Dean of 
the Arches. Folio, Is, sewed. 

The Jndgment of the Eight. Hon. Dr. Lnshington, D.CX., 

&c. &C., delivered in the Consistory Court of the Bishop of London, in 
the cases of Westerton against Liddell (clerk) and Home and others, 
and Beale against Liddell (clerk) and Parke and Evans, on December 
5th, 1855. Edited by A. F. Batford, D.CL. Royal 8yo., 2s, 6^2. sewed. 

The Judgment of the Dean of the Arches, also the Judg- 
ment of the PRIVY COUNCIL, in Liddell (clerk) and Home and 
others against Westerton, and Liddell (clerk) and Park and Evans 
against Beal. Edited by A. F. Batford, LL.D. : and with an elaborate 
analytical Index to the whole of the Judgments in these Cases, Royal 
8vo., 3s, 6d, sewed. 

The Case of Long v. Bishop of Cape Town, embracing the 

opinions of the Judges of Colonial Court hitherto unpublished, together 
with the decision of the Privy Council, and Preliminary Observations 
by the Editor. Royal 8vo., 6s, sewed. 

The Law relating to Eitnalism in the TTnited Church of 

England and Ireland. By F. H. Hamel, Esq., Barrister at Law. 
12mo. If. sewed. 

A General Catalogue of all Modem Law Works now on 

Sale by Messrs. Butter worth, with a Chronological List of all the 
Reports from the earliest Period to the present Time, and an Index of 
Subjects for convenience of reference : intended as a Guide to Pur- 
chasers. 8vo. Is, sewed. (Gratis to Purchasers,) 
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OliARK'B HOUSE OF IiOBSB RSPOBT8. 

The HOUSE of LORDS CASES on Appeals, Writs of 
Error and ClainiB of Peerage. By Charles Clark, Esq., of the 
Middle Temple, Barrister at Law, Reporter by appointment to the 
House of Lords. 

Complete in Eleyen Vols., and containing all the Cases decided from 
1847 to 1866. 



8WABBY AND TRIBTBAM'S FBOBATE AND DZVOBCE 



REPORTS of CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabet, D.C.L., Advocate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. Vols. I., II. and III., and Vol. 
IV. Part I., containing all the Cases at present decided, from 1858 
to the present time. Price 7/. lit, 6d. sewed. 

DB. BOBXNBON'B NEW ADMIBALTY BEPOBT8. 

REPORTS of CASES in the COURT of ADMIRALTY, 

commencing with the Judgments of the Right Honourable Stephen 
Lushington, D.C.L. By William Robinson, D.C.L. Advocate. 

Three Vols. coDtainiog Cases decided from 1833 to 1850. 4L 7s. 6d, 
sewed* 

BWABEY'B ADMIBAZ^TY BEPOBT8. 

REPORTS of CASES in the COURT of ADMIRALTY, 
from 1855 to 1859. By M. C. Merttins Swabet, D.C.L., of 
Doctors' Commons, and of Gray's Inn, Barrister at Law. Complete 
in 1 Vol. containing 3 Parts. Price 34s. sewed. 



VEBNON LUSHXNOTON'S ADMZBAZ^TY BEPOBT8. 

REPORTS of CASES iii the COURT of ADMIRALTY, 
and on APPEAL to the PRIVY COUNCIL. By Vernon Lush- 
iNGTON, Esq., Barrister at Law. Complete in 1 volume, containing 
cases from 1859 to 1863. Price 21, 10s. sewed. 



BBOWNINO and LUSHINOTON'S ADMIBAXiTY BEPOBTS. 

REPORTS of CASES in the COURT of ADMIRALTY, 
and on APPEAL to the PRIVY COUNCIL, 1863—1865. By 
Ernst Browning and Vernon Lushinoton, Esqrs., of the Inner 
Temple, Barristers at Law. Part I. Price 12s. 

^These Reports are in continuation qf those by Mr. Lushington, and wiil 
comprise the Cases to the end of Trinity Term^ 1865.) 
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Glen's Law of Public Healfh and Local Ooyemment—The 

Fourth Editiov. In Post 8vo. 

The Commentaries of Gains on the Eoman Law, with an 

English Translation and Annotations. By Fhxdxrick Tompkihs, Esq-^ M.A., 
D.C,L., and William Gxoboe Lemon, Esq., LL.B., Barristers at Lav, of 
Lincoln's Inn. In 8vo. 

The Institntes of Boman Law. Part I. The Sources of the 
Roman Law and its External History till the decline of the Eastern and Western 
Empires. By Frkssrick Tompkins, Esq., M.A., D.C.L., Barrister at Law, of 
Lincoln's Inn. To be complete in 8 parts, royal 8vo. 

A Digested Index to all the Beports in the Honse of Lords, 

firom the commencement of the Series by Dow in 1814 to the present time, intended 
as a Supplementary Volume to Clark's House of Lord's Cases. By Charles 
Clark, Esq., Barrister at Law. In 1 Vol. Royal 8vo. 

BiOnse's Practical Conveyancer. Third Edition, and including 
for the first time the subject of Wills. In 2 vols. 8to. 

A Treatise on the Law of Wreck and Salvage.— By James 

O'DoWD, Esq., of Gray's Inn, Barrister at Law, and Assistant Solicitor for the 
Merchant Shipping Department of the Customs. 

Fisher on the Gtener al Law of Mortgage and other Secnrities 

upon Proper^! including the subject of Priority. Second Edition. In one 
vol. Royal 8to. 

A Collection of Mortgage Precedents and Decrees; intended 

as a Companion Work to the General Law of Mortgage. By W. R. Fishbr, Esq., 
of Lincoln's Inn, Barrister at Law. In 1 vol. Royal 8to. 

A Treatise on the Law of Criminal Procedure.— By James 

Edward Datib, Esq., Barrister at Law, and Jamxb Hsmp, Esq., Clerk to 
the Court of Criminal Appeal. In 1 vol. 8vo. 

The Practice of the Conrt for Divorce and Matrimonial 

Causes; to which will be added the Practice of the Court of Probate in Conten- 
tious Business only. By Thomas Hutch insok Tristram, D.C.L., Advocate in 
Doctors' Commons, and of the Inner Temple. In 8to. 

A Selection of Eqnity Maxims, Classified and illustrated. By 
Joseph Napixr HxeoiNS, Esq., of Lincoln's Inn, Barrister at Law. In 8yo. 

Mr. Seijeant Scriven^s Treatise on the Law of Copyhold, 

Customary Freehold and Ancient Demesne Tenure. Fifth Edition. By Hxvrt 
Stalmax, Esq., of the Inner Temple, Barrister at Law. Abridged in 1 vol. Roy. 
8vo« 

Browning and Lnshington's Admiralty Beports.— Vol. I. 

Partn. 

Swabey and Tristram's Probate and Divorce Beports.— 

Vol. IV. Part II. (Completing the Series.) 

Law Magazine and Beview for Febmary.— No. 44, United 

New Series. 

Eallilay*8 Law Examination Beporter.— No. 4. 
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